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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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(No. 10,368) 


In re CHOATE FARMS, HAROLD J. RABIN AND ROBERT E. WATSON. 
AMA Docket No. F&V 967-1. Decided February 11, 1966. 


Application for interim relief—Request granted for expedited answer 


Petitioners’ request that answer to application for interim relief be filed 
prior to time provided in rules of practice, is granted. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER WITH RESPECT TO ANSWER TO 
APPLICATION FOR INTERIM RELIEF 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
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Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
February 10, 1966, attacking the validity of, and action under, 
Order No. 967, issued November 9, 1965, (30 F.R. 14266) pursu- 
ant to the act and regulating the handling of celery grown in the 
State of Florida. Petitioners filed with their petition an applica- 
tion for interim relief from the operation of the contested order 
during the pendency of a decision on the merits, claiming that 
they would suffer irreparable injury in the absence of such re- 
lief. Petitioners further requested that an answer to the appli- 
cation for interim relief be filed prior to the time provided for the 
filing of such answer in the rules of practice. (See 7 CFR 900.70 
(c)). Petitioners have demonstrated good reason for such request 
and respondent shall file an answer to the application for interim 
relief on or before February 21, 1966. 


(No. 10,369) 


In re CHOATE FARMS, HAROLD J. RABIN AND ROBERT E. WATSON. 
AMA Docket No. F&V 967-1. Decided February 21, 1966. 


Interim relief denied 


Application for interim relief is denied where favorable decision on the merits 
is doubtful. 


Mr. Herbert John Miller, Jr., of Washington, D. C., and 
Mr. Edmond J. Gong, of Miami, Fla., for petitioners. 
Mr. Kurt W. Muellenberg for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


RULING ON APPLICATION FOR INTERIM RELIEF 


This is a proceeding under section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
February 10, 1966, attacking the validity of, and action under, 
Order No. 967, issued November 9, 1965 (30 F.R. 14266), pursu- 
ant to the act and regulating the handling of celery grown in the 
State of Florida. The petition constitutes a broad attack upon the 
validity of the order, but, basically, petitioners’ complaint herein 





—EE———EEEEEeeEeE 








CHOATE FARMS, et al. 149 
Cite as 25 A.D. 148 


is with reference to, and was caused by, the Base Quantity of 
celery assigned by the Florida Celery Committee, the agency 
which administers the contested order, to petitioner Watson, which 
volume of celery, after its reduction by the Uniform Percentage, 
was to be marketed in full or in part by the two other petitioners.’ 


Petitioners also filed an application for interim relief from the 
operation of the disputed order during the pendency of a decision 
on the merits, claiming that they would suffer irreparable injury 
in the absence of such relief. Petitioners’ application for interim 
relief contained a request for oral hearing and argument thereon. 
Respondent filed an answer to the application for interim relief 
February 18, 1966, and petitioners filed a reply thereto February 
21, 1966. 


While a showing of irreparable damage is a condition precedent 
to the granting of interim relief (see e.g., In re Beatrice Foods 
Co. et al., 138 A.D. 769 (1954) ; In re Babcock Dairy Company et 
al., 8 A.D. 7 (1949) ), such a showing is not the sole requirement 
for such relief. To be successful in the application for interim 
relief, as in the case of a motion for a preliminary injunction, pe- 
titioners must convince the deciding authority that there is a 
reasonable certainty that they will succeed at the final hearing, 
that is, on the merits. Madison Square Garden Corporation v. 
Braddock, 90 F. 2d 924 (3d Cir. 1937); Atlantic & Gulf West 
Coast v. United States, 90 F. Supp. 554, 555 (S.D. N.Y. 1950); 
Merchant Truckmen’s Bureau of New York v. United States, 16 
F. Supp. 998, 999 (S.D. N.Y. 1936). In Hall Signal Co. v. General 
Ry. Signal Co., 153 Fed. 907 (2d Cir. 1907), the court stated this 
requirement as follows at page 908: 


It is a cardinal principle of equity jurisprudence that a pre- 
liminary injunction shall not issue in a doubtful case. Un- 
less the court be convinced with reasonable certainty that 
the complainant must succeed at final hearing the writ should 
be denied. 


We are unable, on the basis of the matters before us, to deter- 
mine “with reasonable certainty” that the petitioners “must suc- 
ceed at final hearing.” Cf. Jn re Griffin & Brand of McAllen, Inc., 


1 Under the order, each registered producer is assigned a Base Quantity by the committee, 
the sum of which is the total Base Quantities of producers. The Secretary may determine a 
Marketable Quantity which all handlers may handle as first handlers thereof. This amount is 
then divided by the total Base Quantities to arrive at the Uniform Percentage for any given 
season. The Marketable Allotment for each producer, that is, the amount of celery to be 
marketed by handlers as first handlers thereof, is then established by multiplying the pro- 
ducer’s Base Quantity by the Uniform Percentage. 
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24 A.D. 289 (1965); In re J. W. Joyce et al., 24 A.D. 754 (1965). 
In other words, the record herein is conflicting or incomplete in 
connection with the establishment of petitioner Watson’s Base 
Quantity. For example, it is alleged in the answer to the applica- 
tion for interim relief that the contract between Watson and the 
other petitioners allegedly executed on September 1, 1965, and 
attached to the petition as Exhibit A thereof was not submitted 
to the Florida Celery Committee with Watson’s application for a 
Base Quantity on November 30, 1965, and, in fact, was not made 
known until the filing of the petition. Additional inconsistencies 
between the commitments listed in the petition and the matters 
submitted to the committee are also alleged. 


An oral hearing on these and other matters would be necessary 
before any determination could be made on petitioners’ application 
and petitioners have requested such a hearing. Respondent has 
suggested, in lieu of a hearing for the limited purpose of peti- 
tioners’ application for interim relief, that a hearing on the merits 
of the controversy herein be held at an early date and has recom- 
mended March 2, 1966, as the date for such hearing. Under the 
circumstances, since a determination of petitioners’ application for 
interim relief in reality encompasses a consideration of the merits 
of the entire controversy, we believe that an early hearing on the 
entire dispute herein would better serve the interests of all con- 
cerned and we refrain, therefore, from deciding petitioners’ ap- 
plication at this time. It should be stated at this point, perhaps, 
that under the facts posed by petitioners it is reasonable to as- 
sume that petitioner Watson would or could have available to him 
during the pendency of this dispute the approximately 35,000 
crates of celery which represent petitioner Rabin’s Marketable 
Allotment. 


It should be further stated here that in view of the delicate 
balance of supply and demand for celery and the direct relation- 
ship of supply to the price thereof, as demonstrated by the affi- 
davit of the chairman of the Florida Celery Committee attached 
to the answer to the application for interim relief and by the deci- 
sion of the Secretary preceding the issuance of the order and on 
which it was based (30 F.R. 13708), we have serious doubt wheth- 
er the application for interim relief would be granted, in any 
event, because of the probable adverse effects upon the producer 
and public interest of the interim relief requested. See, e.g., Jn 
re Mills Dairy Products, 19 A.D. 1 (1960) ; In re Crescent Cream- 
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ery Co., 11 A.D. 693 (1952). Cf. Yakus v. United States, 321 U.S. 
414, 440-44 (1944) ; Virginian Railway Co. v. System Federation, 
800 U.S. 515, 552 (1937) ; Bay Petroleum Corporation v. Corpora- 
tion Commission of Kansas, 36 F. Supp. 66 (D. Kan. 1940). Fur- 
ther, it appears that interim relief may not be appropriate herein 
in that petitioner Watson’s alleged predicament, to a great degree, 
is the result of his own action in disregard of possible regulation 
rather than the result of regulation under the act. Furthermore, 
it appears from an affidavit filed with respondent’s reply to the 
application for interim relief that Watson’s agreement with the 
other petitioners to supply celery was not brought to the attention 
of the Florida Celery Committee in connection with Watson’s ap- 
plication for a Base Quantity. 


Accordingly, petitioners’ request for interim relief is denied at 
this time. 


COURT DECISION 


ORVILLE L. FREEMAN, Secretary of Agriculture of the United 


States v. BROWN BROTHERS HARRIMAN AND COMPANY. Decided 
February 3, 1966. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
M. 18-304 


OPINION 


BRYAN, District Judge. 


The Secretary of Agriculture moves to compel enforcement of a 
subpoena duces tecum against respondent banking corporation, 
Brown Brothers Harriman and Company. Respondent opposes en- 
forcement contending that the Secretary lacks authority to sub- 
poena persons not subject to regulation under the Agricultural 
Marketing Agreement Act (the Act) (7 U.S.C. § 601, et seq.). 
The respondent also maintains the subpoena is invalid because it 
was not signed personally by the Secretary. Respondent’s custo- 
mer Zausner, thé records of whose account are the subject of the 
subpoena, was also heard in opposition to enforcement. 
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Under the Act, the Secretary has promulgated milk marketing 
orders which establish minimum prices that handlers of milk must 
pay to milk producers. (See 7 U.S.C. § 608c; 7 C.F.R. §§ 1002, 
1004; see generally, Fitchett Bros., Inc. v. Freeman, 241 F. Supp. 
181 (S.D.N.Y. 1965). Having reason to believe that certain hand- 


lers were violating the pricing provisions of milk marketing or- 
ders, the Secretary instituted an investigation. The investigation 


was concerned primarily with payment of unlawful rebate charges 
by producers to handlers. 


In the course of the investigation it appeared likely that sev- 
eral handlers have been purchasing milk from producers through 


“brokerage” firms controlled by one Sol Zausner. Some of the 
producers who delivered their milk to handlers through these 
“brokerage” firms apparently have paid “commission” fees into 
“Account 104” maintained at respondent’s bank by Zausner. 


Under the guise of such “brokerage commissions,” the Secre- 
tary has reason to believe handlers are violating milk marketing 
orders by receiving unlawful rebates through the transfer of 
funds from this account to handlers. A subpoena duces tecum was 
served on respondent for records pertaining to “Account 104.” 
Respondent’s refusal to comply with the subpoena has resulted 
in this motion for enforcement pursuant to 7 U.S.C. § 610(h) ; 15 
U.S.C. § 49. It is conceded by the Secretary for purposes of this 
motion, that neither respondent nor Zausner is subject to regula- 
tion under the Act. 


Section 8a(7) of the Act (7 U.S.C. § 608a(7), gives the Secre- 
tary the power to “institute an investigation” whenever he “has 
reason to believe that any handler has violated * * * the provisions 
of any order * * *.” 


Section 10(h) (7 U.S.C. § 610(h) confers upon the Secretary 
broad powers to enforce the Act by incorporating into the Act 


statutory provisions in Title 15 of the United States Code govern- 
ing the Federal Trade Commission. 


§ 10(h). “For the efficient administration of the provisions 
of this chapter, the provisions, including penalties, of sec- 
tions 48, 49, and 50 of Title 15, are made applicable to the 
jurisdiction, powers, and duties of the Secretary in adminis- 
tering the provisions of this chapter, and to any person sub- 
ject to the provisions of this chapter, whether or not a cor- 
poration. * * *,” 
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Section 49 of Title 15 confers upon the Federal Trade Commis- 
sion the power to subpoena witnesses and documentary evidence 
relating to any matter under investigation. This power extends 


to third parties who are neither under investigation nor being 


proceeded against. Federal Trade Commission v. Tuttle, 244 F.2d 
605 (2 Cir.), cert. den., 354 U.S. 925 (1957) ; Federal Trade Com- 
mission v. Bowman, 248 F.2d 456 (7 Cir. 1957); see Federal 


Trade Commission v. Harrell, 313 F.2d 854 (7 Cir. 1963) ; Local 
57, International Union of Operating Engineers v. Wirtz, 326 
F.2d 467, 469-70 (1 Cir. 1964) ; cf. Federal Communications Com- 
mission v. Cohen, 154 F.Supp. 899. 906 (S.D.N.Y. 1957). The 
powers conferred upon the Federal Trade Commission and car- 
ried over into the Agriculture Act, therefore, are more than suf- 
ficient to permit the Secretary to subpoena the respondent. 


Nevertheless, the respondent argues that the Secretary’s pow- 
ers are not as broad and inclusive as those of the Federal Trade 
Commission due to an alleged limitation placed upon the Secretary 
in Section 10(h), quoted above, incorporating § 49 of Title 15 
into the Act. The clause in Section 10(h) “and to any person sub- 
ject to the provisions of this chapter, whether or not a corpora- 
tion,” the respondent contends, is an express limitation on the 
Secretary’s power of subpoena restricting it to persons subject to 
regulation under the Act. There is no merit to respondent’s con- 
tention. 


In construing a statute, a particular expression should not be 
detached from its context so as to give it a special meaning. See 
Richards v. United States, 369 U.S. 1, 11 (1962); Cummings v. 
Board of Education, 275 App. Div. 577, 90 N.Y.S.2d 564, 573 
(1st Dep’t.) aff’d, 300 N.Y. 611, 90 N.E.2d 67 (1949). Language 
should be construed according to its common meaning, without 
resorting to a forced or artificial construction. See Bracey v. 
Luray, 1388 F.2d 8, 10 (4 Cir. 1943) ; U. S. Lines v. Shaughnessy, 
101 F. Supp. 61, 64 (S.D.N.Y.), aff’d, 195 F.2d 385 (2 Cir. 1951). 


With these elementary rules in mind, § 10(h), when read as a 
whole, makes it clear that the disputed clause expands the Secre- 
tary’s powers rather than restricts them. Beginning the clause 





1 “For the purposes of sections 41-46 and 47-58 of this title the commission, or its duly 
authorized agent or agents, shall at all reasonable times have access to, for the purpose of 
examination, and the right to copy any documentary evidence of any corporation being in- 
vestigated or proceeded against; and the commission shall have power to require by subpoena 
the attendance and testimony of witnesses and the production of all such documentary 
evidence relating to any matter under investigation.” 
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with the word “and,” preceded by a comma, adds support to this 
interpretation. 


Moreover, each section of a statute is to be interpreted in con- 
junction with other sections and in so far as possible, each section 
is to be harmonized with the others. Merkling v. Ford Motor Co., 
251 App. Div. 89, 296 N.Y.Supp. 393, 399 (4th Dep’t. 1937) ; See 
People v. Dethoff, 283 N.Y. 309, 315, 28 N.E.2d 850, 853 (1940). 


Section 8d(1) of the Act (7 U.S.C. § 608d(1)), requires all per- 
sons subject to regulation under the Act to furnish the Secretary 
with such information, books and records as the Secretary finds 
necessary.2, Where the requested information has not been fur- 
nished, the Secretary is given the authority to examine all docu- 
ments he deems relevant. 


Under respondent’s interpretation of § 10(h), it limits the Sec- 
retary to the powers Congress has already conferred upon him 
through § 8d(1). Under this interpretation § 10(h) becomes a 
meaningless provision. Such an interpretation should be avoided. 
Cf. In re Smathers’ Will, 309 N.Y. 487, 495, 181 N.E.2d 896, 900 


(1956) ; People v. Dethoff, supra, 283 N.Y. at 315, 28 N.E.2d at 
852. 


Nevertheless, the respondent argues that its restrictive inter- 
pretation of § 10(h) is correct because § 10(h) provides the means 
for enforcing the powers enumerated in § 8d(1). This argument 
was raised and rejected in Federal Trade Commission v. Tuttle, 
supra, 244 F.2d at 614, which involved similar statutory provi- 
sions. The court stated: 


“Further, if the second half of the first sentence of Section 9 
limits the subpoena power of the Commission to documents 
of the corporation under investigation, to which the Commis- 


8 § 608d. Books and records; disclosure of information. 

“(1) All parties to any marketing agreement, and all handlers subject to an order, 
shall * * * upon the request of the Secretary, furnish him with such information as he finds 
to be necessary to enable him to ascertain and determine the extent to which such agreement 
or order has been carried out or has effectuated the declared policy of this chapter and with 
such information as he finds to be necessary to determine whether or not there has been any 
abuse of the privilege of exemptions from the antitrust laws. * * * . For the purpose of 
ascertaining the correctness of any report made to the Secretary pursuant to this subsection, 
or for the purpose of obtaining the information required in any such report, where it has 
been requested and has not been furnished, the Secretary is authorized to examine such books, 
papers, records, copies of income-tax reports, accounts, correspondence, contracts, documents, 
or memoranda, as he deems relevant and which are within the control (1) of any such party 
to such marketing agreement, or any such handler, from whom such report was requested 
or (2) of any person having, either directly or indirectly, actual or legal control of or over 
such party or such handler or (3) of any subsidiary of any such party, handler, or person.” 
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sion is given access and the right to make copies under the 
first half of the sentence, of what use is the grant of the pow- 
er of subpoena? The Commission could get all the informa- 
tion it wanted from the corporation under the access and 
copying power. Respondent’s construction of the language 
granting the subpoena power, would in effect render the sub- 
poena power useless—an absurd result never contemplated by 
the Congress.” 


The legislative history is also contrary to the respondent’s in- 
terpretation. 


The legislative history shows that it was the clear intention of 
Congress to confer upon the Secretary the same powers granted 
the Federal Trade Commission rather than impose limitations 
upon him. See H. R. Conference Rep. No. 11 (73rd Cong., Ist Sess. 
11 (1933) ; 77 Cong. Rec. 1986 (1933) (remarks of Senator Smith, 
Chairman of the Agriculture Committee and Senator Fess) ; H. R. 
No. 808, 74th Cong., Ist Sess., (1935) (Committee on Agriculture 
Report accompanying H. R. 7713. 


A comparison of the functions of the Federal Trade Commission 
and the Department of Agriculture readily discloses the obvious 
reason for the language of the disputed clause. 


The Federal Trade Commission regulates primarily corporate 
activity. See, e.g., 15 U.S.C. §§44, 46, 48, 49, 50. The Department 
of Agriculture, on the other hand, is concerned with persons as 
well as corporations dealing in agricultural commodities. See, e.g., 
7 U.S.C. § 599(1); 7 C.F.R. § 1001.5. The section incorporating 
the powers of the Federal Trade Commission into the Agricul- 
tural Act, therefore, expressly provides that the powers confer- 
red upon the Secretary extend to individuals who are regulated 
under the Agricultural Act in addition to corporations. 


Absent a clear showing to the contrary, it is to be presumed 
that Congress intended to confer upon the Secretary adequate 
powers to enable him to perform his duties. Cf. Federal Trade 
Commission v. Tuttle, supra, 244 F.2d at 214-16. Without ad- 
vancing a logical reason in light of the purposes of the Act, or 
citing any controlling authority, respondent has wholly failed to 
sustain an interpretation of the Act that would impair the Secre- 
tary in the performance of his duties. 


I therefore reject the construction advanced by the respondent 
and hold that the Secretary may obtain information relating to a 
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matter under investigation by a subpoena duces tecum served 
upon a person who is not subject to regulation under the Act. 
This is in accord with Judge Lord’s recent opinion which passed 
upon the same issue. Freeman v. Fidelity-Philadelphia Trust Co., 
sesiihal F. Supp. ........ (E.D. Pa. Dec. 16, 1965). 


The respondent raises one other point which is equally without 
merit. It argues that even assuming the Secretary has subpoena 
power under these circumstances, the subpoena is still invalid as 
the Secretary did not personally sign it. 


To interpret the law as requiring the Secretary personally to 
sign all subpoenas is inconsistent with orderly and responsible 
administration and could well result in paralysis of various func- 
tions of the Department of Agriculture. Cf. Fleming v. Mohawk 
Wrecking & Lumber Co., 331 U.S. 111, 122-23 (1947); National 
Labor Relations Board v. John S. Barnes Corp., 178 F.2d 156 (7 
Cir. 1949). 


Nevertheless, the respondent contends that only the Secretary 
can sign a subpoena since the provisions governing the Federal 
Trade Commission incorporated into the Act appear to limit the 
signing of a subpoena to members of the Commission. (15 U.S.C. 
§ 49.) 


The subpoena presently before the court is signed by the Dep- 
uty Administrator of Regulatory Programs, Consumer and Mar- 
keting Service, Department of Agriculture. Even assuming the 
proposition that the Act required the Secretary personally to sign 
the subpoena, but see Freeman v. Fidelity-Philadelphia Trust Co., 
supra, it is clear that under subsequent legislation now in force 
the present subpoena is validly issued under the authority of the 
Secretary of Agriculture lawfully delegated to the Deputy Admin- 
istrator. 


5 U.S.C. §§ 183z—133z-15 provides that whenever the President 
finds it necessary to authorize any officer to delegate any of his 
functions to accomplish the purposes of § 133z, he shall prepare a 
reorganization plan and submit it to Congress. Pursuant to these 
provisions, Reorganization Plan No. 2 of 1953 (67 Stat. 633, 18 
Fed. Reg. 3219, Note, 5 U.S.C.A. § 511 (Supp. 1951-61)) vested 
all functions of the Department of Agriculture in the Secretary 
of Agriculture. The plan further provided that the Secretary may 
delegate any such function to any officer, agent or employee of 
the Department. (§ 4(a).) See Freeman v. Fidelity-Philadelphia 








a 


) 
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Trust Co., supra. The authority to sign subpoenas was delegated 
as follows: 


1. Delegation of powers from Secretary of Agriculture to Ad- 
ministrator of Agricultural Marketing Service, including any 
necessary redelegation of powers (29 Fed. Reg. 16212, December 
3, 1964). 


2. Delegation of powers from Administrator of Agriculture 
Marketing Service to the Deputy Administrator, Regulatory Pro- 
grams (30 Fed. Reg. 1260, 1263, February 5, 1965). 


3. Change of name from Agricultural Marketing Service to 
Consumer and Marketing Service (30 Fed. Reg. 2160, February 17, 
1965, and 30 Fed. Reg. 6597, May 13, 1965). 


Insofar as § 4(b) of the Reorganization Plan is applicable, its 
provisions for notice and opportunity to be heard were fully met. 


The Secretary’s motion to compel enforcement of the subpoena 
duces tecum is granted. 


Settle order on notice. 
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(No. 10,370) 


In re HARNEY, BURNS INC., JOHN T. FONTANA, ROBERT O. INGAL, 
AND A. JAMES COMENZO. CEA Docket No. 127. Decided Febru- 
ary 10, 1966. 


Stipulation with respect to John T. Fontana—Undersegregation— 
Denial of trading privileges 


Respondent John T. Fontana consented to the issuance of an order denying 
trading privileges to him on the contract markets for a period of 2% 
years for his actions as an officer of the corporate respondent resulting 
in undersegregation of customers’ funds, the making of false records 
which purported to show that sufficient funds were held in segregated 
accounts to pay all credits and equities due customers and the failure to 
prepare records as of the close of the market on each business day of 
the amount of money, securities and property required to be in segre- 
gated accounts. 


Mr. Earl L. Saunders for Commodity Exchange Authority. 
Respondent John T. Fontana pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), instituted by a complaint and no- 
tice of hearing issued under section 6(b) of the act (7 U.S.C. 9) 
by the Acting Secretary of Agriculture. 


Respondent John T. Fontana is one of four respondents in this 
proceeding. The complaint charges the said respondent with will- 
fully violating sections 4d and 4g of the Commodity Exchange Act 
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(7 U.S.C. 6d, 6g) and sections 1.20, 1.21, 1.22, 1.23 and 1.32 of the 
regulations issued under the act (17 CFR 1.20, 1.21, 1.22, 1.23, 
1.32). 


No hearing has been held with respect to any of the respond- 
ents. On February 7, 1966, respondent John T. Fontana submitted 
for filing in the record, under section 0.4(b) of the rules of prac- 
tice (17 CFR 0.4(b) ), a stipulation in which he admits the facts 
hereinafter set forth insofar as they concern him, waives hearing 
on the charges in the complaint, and consents to the entry of the 
order contained herein. The facts admitted by respondent Fon- 
tana are the same as those alleged against him in the complaint. 


FINDINGS OF FACT 


1. Respondent Harney, Burns Inc., is a New York corporation 
with its principal office and place of business at 50 Broadway, 
New York, New York. The said corporation was at all times ma- 
terial herein a registered futures commission merchant under the 
Commodity Exchange Act. 


2. Respondent John T. Fontana, an individual, whose business 
address is 50 Broadway, New York, New York, is now and was at 
all times material herein president of the aforesaid Harney, Burns 
Inc. and one of its principal stockholders. Respondent John T. Fon- 
tana was at all times material herein a member of a duly desig- 
nated contract market under the Commodity Exchange Act. 


8. The acts and transactions hereinafter described were ordered 
and directed by or carried out by means of the acts of respondent 
John T. Fontana and other officers of the respondent corporation 
in their capacities as officers of the respondent corporation. 


4. Respondent Harney, Burns Inc., in the normal course of its 
business as a futures commission merchant, carried accounts for 
customers who traded in commodity futures subject to the provi- 
sions of the Commodity Exchange Act. In connection therewith, 
the said respondent had to its credit with a bank or other deposi- 
tory sums of money in varying amounts, held in segregated ac- 
count and identified as customers’ funds, representing deposits of 
margins by and trading profits accruing to such customers. 


5. On December 29, 1964, and again on December 30, 1964, re- 


spondent Harney, Burns Inc. was undersegregated in an amount of 
approximately $4,000, that is, the total amount of customers’ funds 
held in segregation, as described in paragraph 4 hereof, was insuf- 





160 COMMODITY EXCHANGE ACT 
Cite as 25 A.D. 158 


ficient, by the aforesaid sum, to pay all credits and equities due 
to such customers. In connection therewith, respondent Harney, 
Burns Inc. prepared and maintained false records which purported 
to show that sufficient funds were held in segregated accounts to 
pay all credits and equities due its customers. 


6. On each business day during the period from March 5, 1965, 
through March 31, 1965, respondent Harney, Burns Inc. was under- 
segregated in amounts ranging from approximately $15,000 on 
March 26, 1965, to approximately $27,000 on March 15, 1965, that 
is, the total amount of funds held in segregation, as described in 
paragraph 4 hereof, was insufficient by such amounts to pay all 
credits and equities due to such customers. In connection there- 
with, respondent Harney, Burns Inc. prepared and maintained 
false records which purported to show that sufficient funds were 
held in segregated accounts to pay all credits and equities due its 
customers. 


7. On each business day during the period from April 1, 1965, 
through April 8, 1965, respondent Harney, Burns Inc. was under- 
segregated in amounts ranging from approximately $6,000 on 
April 8, 1965, to approximately $13,000 on April 1, 1965, that is, 
the total amounts of funds held in segregation, as described in 
paragraph 4 hereof, was insufficient by such amounts to pay all 
credits and equities due to such customers. During such period, 
respondent Harney, Burns Inc. failed to prepare and maintain a 
record as of the close of the market on each business day of the 
amount of money, securities and property required to be in segre- 
gated account in order to pay all credits and equities due to its 
customers.? 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, respondent John T. 
Fontana wilfully violated sections 4d and 4g of the Commodity 
Exchange Act (7 U.S.C. 6d, 6g) and sections 1.20, 1.21, 1.22, 1.23 
and 1.32 of the regulations (17 CFR 1.20, 1.21, 1.22, 1.23, 1.32). 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 


1 As indicated in the Preliminary Statement, this Decision and Order is with respect only 
to respondent John T. Fontana, and the facts stated in the Findings of Fact are the admis- 
sions of fact contained in the stipulation filed by respondent Fontana. Such findings, however. 
have no binding effect on the remaining respondents, Harney, Burns Inc., Robert O. Ingal 
and A. James Comenzo. 
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stipulation and the terms of the order to which respondent Fon- 
tana proposes to consent, and that they believe that the proposed 
sanction would be adequate and that the prompt entry of such an 
order would constitute a satisfactory disposition of the case as 
against respondent Fontana, serve the public interest, and effect- 
uate the purposes of the Commodity Exchange Act. The com- 
plainant recommends, therefore, that the stipulation and waiver 
be accepted and the proposed order be issued. It is so concluded. 


ORDER 


Effective March 1, 1966, all contract markets shall refuse all 
trading privileges to respondent John T. Fontana for a period of 
two years and six months, such refusal to apply to all trading done 
and all positions held by him, directly or indirectly. 


A copy of this decision and order shall be served upon each of 
the parties and upon each contract market. 
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(No. 10,371) 


In re WARD CENTER. P&S Docket No. 3631. Decided February 4, 
1966. 


Bonding requirements—Suspension of registration—Consent 


Respondent is suspended as a registrant under the act until he complies fully 
with the bonding requirements of the act and the regulations issued 
thereunder. 


Mr. Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 21, 1965, by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations promulgated thereunder by 
the Secretary of Agriculture (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


Respondent filed an answer on January 13, 1966, in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on all allegations contained 
in the complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual residing at 479 Trudell, San An- 
tonio, Texas, is now and was at all times material herein, regis- 
tered with the Secretary of Agriculture as a market agency buy- 
ing and selling in commerce livestock on a commission basis. 


2. The following livestock markets, hereinafter referred to as 
the stockyards, were at all times material herein posted stock- 
yards subject to the provisions of the Act: 
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Caldwell County Livestock Exchange Luling, Texas 
Hebbronville Auction & Commission Co. Hebbronville, Texas 


Cuero Livestock Commission, Inc. Cuero, Texas 
Gonzales Commission Company Gonzales, Texas 
Bee County Livestock Auction Beeville, Texas 
Flatonia Livestock Commission 

Company Flatonia, Texas 


3. The bond which respondent and his former partners main- 
tained to secure performance of their market agency obligations 
was terminated on April 5, 1958. Notwithstanding such bond 


termination, respondent, during the month of September 1965, re- 
sumed operations as a market agency, buying livestock on a com- 


mission basis at the stockyards, without filing and maintaining a 


reasonable bond or its equivalent, as required by the Act and the 
regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 


213(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29 and 201.30). Inasmuch as complainant has recommended 


that the order consented to by respondent be issued, the order will 
be issued. 


ORDER 

Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regu- 
lations thereunder. 

Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements of the Act and the 
regulations. When respondent has complied fully with the bond- 
ing requirements of the Act and the regulations, a supplemental 
order will be issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 10,372) 


In re MARKET AGENCIES AT FORT WORTH STOCK YARDS. P&S 
Docket No. 445. Decided February 7, 1966. 


Modification and continuation of rates and charges 


Respondents are authorized to modify the current schedule of rates and 
charges as requested and to assess such current schedule as so modified 
up to and including May 31, 1968. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 


Marketing Service. 
Mr. S. S. Schultz, of Fort Worth, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondents are now 
operating under an order issued on April 15, 1965 (24 A.D. 448), 
continuing in effect to and including May 31, 1967, an order issued 
on June 30, 1959 (18 A.D. 676), authorizing assessment of the 
current temporary schedule of rates and charges. 


On January 5, 1966, a petition was filed on behalf of the re- 
spondents requesting authority to modify, as soon as possible, the 
current temporary schedule of rates and charges in certain re- 
spects. Notice of the petition and its contents was published in 
the Federal Register on January 21, 1966 (31 F.R. 852), and, al- 
though interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matter, no interested person noti- 
fied the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 
respondents be authorized to modify the current schedule of rates 
and charges in the manner set forth in the notice published in the 
Federal Register on January 21, 1966, and that the order to be 
issued remain in effect to and including May 31, 1968, unless modi- 
fied or extended by further order before that date. 


Since the parties are agreed, the respondents are authorized to 
modify the current temporary schedule of rates and charges in 
the manner set forth in the notice published in the Federal Regis- 
ter on January 21, 1966, and to assess such current schedule, as so 
modified, during the life of this order. 
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The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become ef- 
fective as soon as possible. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not become effective in less 
than five days after their date. Undue delay in making this order 
effective may adversely affect the marketing of livestock. Ac- 
cordingly, good cause is found for making this order effective in 
less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including May 31, 1968, 
unless modified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 10,373) 


In re WILLIAM E. HANS. P&S Docket No. 3605. Decided February 
8, 1966. 


Failure to pay when due—Checks—Registration and bond—Cease 
and desist—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
purchased livestock, issuing insufficient funds checks in payment of such 
livestock and engaging in business under the act without the required 
registration and bond. 

Mr. Samuel J. Harris for complainant. 

Boose & Garrison, of Sunnyside, Washington, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed October 19, 1965, by the Director, Packers and Stockyards 
Division, United States Department of Agriculture, charging that 
respondent violated certain provisions of the Act and the regula- 
tions thereunder (9 CFR 201.1 et seq.). 


On December 21, 1965, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
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mits nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order with findings of fact and conclusions based on 
the allegations of the complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The livestock markets listed below, hereinafter referred to as 
the stockyards, are now, and were at all times material herein, 
posted stockyards subject to the provisions of the Act. 


Posted Stockyards 

Farmers Auction Sales Barn, Inc. 
Stockland Union Stockyards, Inc. 
Coeur D’Alene Livestock Yards 
Madras Livestock Auction, Inc. 
Auburn Livestock, Inc. 

Redmond Auction Yard 


Locations 

Snohomish, Washington 
Spokane, Washington 
Coeur D’Alene, Idaho 
Madras, Oregon 
Auburn, Washington 
Redmond, Oregon 


2. Respondent, an individual residing at Sunnyside, Washing- 
ton, was at all times material herein engaged in business as a live- 
stock dealer within the meaning of the Act. 


3. Respondent, at the stockyards, on or about the dates and in 
the transactions set forth below, purchased livestock in commerce 
and issued checks in purported payment of the purchase price 
thereof which checks were returned unpaid by the bank upon 
which they were drawn because of insufficient funds in respond- 
ent’s account. 


Date No. of Purchased 
1965 Head From Amount 
May 7 9 Coeur D’Alene $ 580.40 
Livestock Yards 
19 9 Madras Livestock 995.12 
Auction, Inc. 
24 98 Stockland Union 5,817.64 
Stockyards, Inc 
June 5 6 Farmers Auction 444.70 
Sales Barn, Inc 
16 86 Auburn Livestock, Inc. 5,860.07 


4. Respondent failed to pay, when due, the purchase price of 
the livestock referred to in Finding of Fact 3 above. 
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5. Respondent, at the stockyards, on or about the dates and in 
the transactions set forth below, engaged in business as a dealer, 
buying and selling livestock for his own account, notwithstanding 
the fact that he had not registered with the Secretary of Agricul- 
ture as a dealer and had not furnished reasonable bond to cover 
such dealer operations, as required by the Act and the regulations. 


Date No. of No.of Head Amount Paid 
1965 Posted Stockyard Head Sold Purchased or Received 
May 5 Madras Livestock 14 $ 1,630.50 
Auction, Inc. 
5 Madras Livestock 25 2,987.52 
Auction, Inc. 
5 Madras Livestock 3 250.91 
Auction, Inc. 
7 Coeur D’Alene 18 1,665.43 
Livestock Yards, Inc. 
7 Coeur D’Alene 9 580.40 
Livestock Yards, Inc. 
12 Madras Livestock 15 1,484.56 
Auction, Inc. 
13 Redmond Auction 11 1,178.12 
Yard, Inc. 
19 Madras Livestock 1 126.58 
Yards, Inc. 
19 Madras Livestock 2 406.75 
Yards, Inc. 
19 Madras Livestock 2 222.21 
Yards, Inc. 
19 Madras Livestock 2 237.08 
Yards, Inc. 
19 Madras Livestock 7 995.12 
Yards, Inc. 
24 Stockland Union 98 5,817.64 
Stockyards, Inc. 
June 16 Auburn Livestock, Inc. 36 5,860.07 
CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4 and 5, 
it is concluded that respondent has violated sections 303 and 
312(a) of the Act (7 U.S.C. 203, 213(a)) and sections 201.10, 
201.29, 201.30 and 201.43(b) of the regulations (9 CFR 201.10, 
201.29, 201.30, 201.43(b)). Inasmuch as complainant has recom- 
mended that the order consented to by respondent be issued, the 
order will be issued. 
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ORDER 
Respondent shall cease and desist from: 


(1) Failing to pay when due the full purchase price of livestock 
purchased in commerce; 


(2) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank on which they are drawn to pay such checks; and 

(3) Engaging in business in any capacity for which registra- 
tion and bonding are required under the Act and the regulations, 
without registering, and without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regu- 
lations. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies herein shall be served upon 
the parties. 


(No. 10,374) 


In re AJAX MEAT PACKING Co., INC., d/b/a HARMAN PACKING Co. 
P&S Docket No. 3629. Decided February 14, 1966. 


Packer—Failure to pay when due—Drafts—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to honor drafts issued 


in payment of livestock purchased for slaughter and from failing to pay 
when due for such livestock. 


Mr. Robert R. Kimmel for complainant. 
Mr. Albert A. Dorn, of Los Angeles, Cal., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a complaint filed 
on December 17, 1965, by the Director, Packers and Stockyards 
Division, Consumer and Marketing Service, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations issued thereunder (9 CFR, Part 201). 








yg 
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Respondent filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the re- 
maining allegations, waives oral hearing and the Examiner’s re- 
port, and consents to the issuance of a specified order, with find- 
ings of fact and conclusions, for the purpose of this proceeding 
only, based upon the allegations set forth in the complaint. Com- 
plainant has recommended that the order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. Ajax Meat Packing Co., Inc., hereinafter referred to as the 
respondent, is a corporation doing business as Harman Packing 
Co., with its office and principal place of business located at 3305 
East Vernon Avenue, Los Angeles, California 90058. 


2. Respondent is now, and was at all times material herein, en- 
gaged in the business of slaughtering livestock for its own ac- 
count and for the account of other persons, and of manufacturing 
and preparing meat for sale and shipment in commerce. In con- 
nection with such business, respondent purchases livestock for 
purposes of slaughter at posted stockyards subject to the provi- 
sions of the Act and from other sources located in various States 
of the United States. 


8. Respondent, on or about the dates and in the transactions 
set forth below, in the course and conduct of its business as a 
packer, purchased livestock in commerce and (1) failed to pay 
when due the purchase price of such livestock, and (2) issued 
sight drafts in payment for such livestock and dishonored such 
drafts when presented for payment. 


Date of Invoice No. of Amount of 


1965 Head Invoice Seller or Selling Agency 

5-3 13 $ 2,002.79 Bakersfield Livestock Auction Co. 
Bakersfield, California 

5-3 8 1,351.33 same 

5-5 10 2,159.35 same 

4-24 39 7,039.81 Templeton Sales Yard, Inc. 
Templeton, California 

4-29 35 5,952.06 Santa Ynez Valley Sales Yard 
Solvang, California 

4-27 33 8,303.56 Rudnick Trust Feed Yard 


(M. U. Outfit) 
Bakersfield, California 


4-29 42 11,513.29 same 
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Date of Invoice 
1965 


4-29 
8-1 


3-1 
4-15 
4-16 


4-16 
4-19 
4-6 


4-6 
4-6 
4-6 
4-7 
3-10 


3-10 
3-5 


8-6 
3-8 
8-9 
8-15 
3-28 


By reason of the facts set forth in Finding of Fact 3 hereof, 
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No. of 
Head 


38 
32 


11 
58 
31 


88 
26 


88 
48 


82 
43 
43 


42 
46 


40 
44 
42 
18 
31 


Animal of 
Invoice Seller or Selling Agency 
10,224.55 same 
5,825.76 Berylwood Investment Company 
(Caltah Cattle Co.) 
Somis, California 
1,982.84 same 
18,464.54 same 
6,883.52 Berylwood Investment Company 
(S-L Cattle Co.) 
Somis, California 
1,713.11 same 
7,044.53 same 
6,311.00 Producers Livestock Marketing 
Association 
Artesia, California 
8,455.41 same 
8,720.22 same 
6,433.67 same 
8,683.89 same 
9,086.61 O’Brien Feed Lot & Cattle Co. 
Gonzales, California 
6,775.40 same 
9,405.18 Del Kern Cattle Co. 
(Branker Bros.) 
Pumpkin Center, California 
8,357.88 same 
9,077.34 same 
9,178.00 same 
3,866.14 same 
6,876.26 same 
CONCLUSIONS 


respondent has violated section 202(a) of the Act (7 U.S.C. 192 
(a)) and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 


order contained herein, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, in or 


in connection with respondent’s operations as a packer subject to 
the Act and the regulations, shall cease and desist from: 
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(1) Issuing drafts in payment for livestock purchased for 
slaughter and dishonoring such drafts after presentment; and 


(2) Failing to pay, when due, the full purchase price of live- 
stock purchased for slaughter. 


This order shall become effective on the first day after service 
upon respondent and copies hereof shall be served upon the parties. 


(No. 10,375) 


In re CLYDE PACKING COMPANY, INC. P&S Docket No. 3112. De 
cided February 14, 1966. 


Packer—Checks—Purchasing while insolvent—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from issuing insufficient funds checks in payment of livestock 
purchased and from purchasing livestock while insolvent unless full 
payment is made at time of purchase. However, this order does not 
apply to the operation of the corporation under trustee in bankruptcy. 


Mr. Jerome S. Ducrest for complainant. 
Barrett, Barrett & McNagny, of Fort Wayne, Ind., for respondent. 
Kennerk, Dumas & Burke, of Fort Wayne, Ind., for Trustee in Bank- 
ruptcy. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint and Notice of Hearing filed by the Acting Director, Pack- 
ers and Stockyards Division, Agricultural Marketing Service (now 
Consumer and Marketing Service), on March 3, 1964, charges re- 
spondent with violating section 202(a) of the Act. Respondent, 
in its answer, admits the jurisdictional allegations of the com- 
plaint, waives oral hearing and the report of the Hearing Exami- 
ner, and consents to the issuance of a specified order requiring 
respondent to cease and desist from the practices complained of 
in the complaint. Complainant has recommended that the order 


agreed to by respondent be issued. 
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FINDINGS OF FACT 

Respondent is a corporation organized and existing under the 
laws of the State of Indiana, with its principal office and place of 
business located at Angola, Indiana. At all times material herein, 
respondent was a packer, within the meaning of the Act, engaged 
in the business of buying livestock in commerce for slaughter at 
its plant located at Coldwater, Michigan. Respondent was subject 
to the jurisdiction of the Secretary of Agriculture with respect to 
the matters covered by this order. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Proceedings 
under the Packers and Stockyards Act provides as follows: 


§$ 202.5 Stipulations and consent orders ... (b) Consent Or- 


der, At any time after the issuance of the moving paper and 
prior to the hearing in any proceeding the Secretary, in his 
discretion, may allow the respondent to consent to an order. 
In so consenting, the respondent must submit, for filing in 
the record, a stipulation or statement in which he admits at 
least those facts necessary to the Secretary’s jurisdiction and 
agrees that an order may be entered against him. Upon a 
record composed of the complaint and the stipulation or agree- 
ment consenting to the order, the Secretary may enter the 
order consented to by the respondent, which shall have the 
same force and effect as an order made after oral hearing. 


The facts admitted by the respondent and set forth in the Find- 
ings of Fact are sufficient to subject it to the jurisdiction of the 
Secretary of Agriculture under the provisions of the above section. 


Inasmuch as respondent has agreed to a consent disposition of 


this case and complainant has recommended that an order be is- 
sued requiring respondent to cease and desist from the practices 
complained of as set forth in respondent’s answer, the order 
agreed to will be issued. 


ORDER 


Respondent, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, shall cease and 
desist from (1) issuing checks to pay for livestock purchased in 
commerce without having and maintaining on deposit in the bank 
upon which such checks are drawn sufficient funds to pay such 
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checks; and (2) purchasing livestock in commerce while respond- 
ent’s current liabilities exceed its current assets unless respondent 
pays the full purchase price of the livestock at the time of pur- 
chase. Nothing herein contained shall be construed to affect the 
operation of the debtor corporation by the trustee, Robert H. 
Ellis, operating pursuant to the order of the United States Dis- 
trict Court for the Northern District of Indiana. 


This order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties. 


(No. 10,376) 


In re GRANT CITY SALE BARN, INC. P&S Docket No. 3569. De- 
cided February 14, 1966. 


Market agency—Shippers’ proceeds—Selling consigned livestock to 
employees—Utilizing services of dealers—Suspension of registration 


—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, selling consigned livestock to employees, etc., and 
utilizing services of independently operated and separately registered 
dealers and is suspended as a registrant under the act for a period of 
7 days. 


Mr. Ronald D. Cipolla for complainant. 
Beavers and Zahnd, of Maryville, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on July 21, 1965, by the Director, Packers and Stockyards 
Division, Consumer and Marketing Service, United States Depart- 
ment of Agriculture, charging the respondent with violating the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations, in various respects. 


On January 18, 1966, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
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the complaint, waives oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order con- 
taining findings of fact and conclusions based upon the allegations 
set forth in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, a corporation whose address is Grant City, Mis- 
souri, is now, and was at all times material herein, a market agen- 
cy within the meaning of the Act, registered with the Secretary 
of Agriculture to buy and sell livestock in commerce on a commis- 
sion basis. 


2. The Grant City Sale Barn, Inc., stockyard, Grant City, Mis- 
souri, hereinafter referred to as the stockyard, is now, and was at 
all times material herein, a posted stockyard subject to the pro- 
visions of the Act. 


3. Respondent, at the stockyard, during the period from on or 
about January 12, 1965, through on or about February 1, 1965, 
used proceeds in its possession or control, from the sale of live- 
stock consigned to it for sale on a commission basis, for purposes 
of its own and purposes other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to shippers, 
thereby endangering or impairing the faithful and prompt ac- 
counting therefor and payment of the portions thereof due the 
owners or consignors of livestock. Respondent’s use of such pro- 
ceeds resulted in a shortage of shippers’ proceeds in the approxi- 
mate sums of $1,497.70 on January 12, 1965; $11,029.85 on Jan- 
uary 19, 1965; $4,839.78 on January 26, 1965; and $600.47 on 
February 1, 1965. 


4. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, sold livestock consigned to it for 
sale on a commission basis to Lloyd Laughery, respondent’s auc- 
tioneer, who purchased the livestock for his own account. 


Date No. of Amount of 
1965 Head Purchases 
January 6 96 $10,781.51 
January 13 21 3,383.95 
January 27 73 7,211.86 


February 10 15 1,627.60 
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5. Respondent, at the stockyard, during the period from on or 
about January 6, 1965, through on or about February 17, 1965, in 
connection with the furnishing of its services as a market agency 
under the Act, employed Lloyd Laughery, an independent and 
separately registered dealer under the Act, as an auctioneer. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 


Act (7 U.S.C. 208, 213(a)) and section 201.41 of the regulations 
(9 CFR 201.41). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has willfully violated sections 307 and 312(a) of the 
Act, supra, and sections 201.57 and 201.60 of the regulations (9 
CFR 201.57, 201.60). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has willfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.66 of the regulations (9 CFR 201.66). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) making such use 
of shippers’ proceeds in its possession or control as will in any 
manner endanger or impair the faithful and prompt accounting 
therefor and payment of the portions thereof due to the person or 
persons entitled thereto; (2) selling livestock consigned to it for 
sale on a commission basis to its auctioneer, or any other em- 
ployee performing duties of comparable responsibility in connec- 
tion with the actual conduct of auction sales by it, for any pur- 
pose for his own account; and (3) employing or utilizing the serv- 
ices of independently operated and separately registered dealers 
under the Act, or their employees, in the furnishing by it of mar- 
ket agency services. 


Respondent is suspended as a registrant under the Act for a 
period of 7 days, from the 21st day of February, 1966, to the 28th 
day of February, 1966. 


Copies hereof shall be served upon the parties and this order, 
except for the suspension of respondent’s registration, shall b2- 
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come effective on the sixth day after service hereof upon the re- 
spondent. 


(No. 10,377) 


In re GRANT CITY SALE BARN, INC. P&S Docket No. 3569. De- 
cided February 17, 1966. 


Supplemental order—Effective date of suspension extended 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


The suspension of respondent as a registrant under the Packers 
and Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), shall be effective from March 14, 1966, to March 21, 
1966, instead of from February 21, 1966, to February 28, 1966, as 
specified in the order of February 14, 1966. 


(No. 10,378) 


HENRY DELMUL et al. v. PAUL DONALDSON and/or PAUL DONALD- 
SON d/b/a NORTH BLOOMFIELD LIVESTOCK AUCTION. P&S 
Docket No. 3152 et seg. Decided February 17, 1966. 


Market agency—Failure to remit shippers’ proceeds—Checks— 
Default order 


Reparation awarded complainants against Paul Donaldson for failure to 
remit net proceeds of sale of consigned livestock. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are reparation proceedings under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. Each of the complainants filed a com- 
plaint against Paul Donaldson. The complaints arose in connec- 
tion with consignments of livestock by the individual complain- 
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ants to the North Bloomfield Livestock Auction. In each case the 
livestock was consigned for sale on a commission basis for the ac- 
count of the complainant. In purported payment of the net pro- 
ceeds of sale, checks were issued and delivered to the complain- 
ants by the North Bloomfield Livestock Auction. All of such 
checks were dishonored. 


A copy of the complaint in each case was served upon respond- 
ent. In each case, copies of the investigative report, prepared by 
the Packers and Stockyards Division of the Department and filed 
in the proceeding pursuant to section 202.40 of the rules of prac- 
tice (9 CFR 202.40), were served upon the parties. 


In each case, at the time of service of the complaint, respond- 
ent was notified in writing that, under the rules of practice, a 
failure to file an answer is deemed an admission of the facts al- 
leged in the complaint. Notwithstanding such notice of the ap- 
plicable provision of the rules of practice, respondent did not file 
an answer in any of the cases. Pursuant to § 202.41(d) of the 
rules of practice, the presiding officer transmitted the record in 
each of these cases to the Judicial Officer for his final order with- 
out further proceedings. 


FINDINGS OF FACT 


1. Respondent, Paul Donaldson, North Bloomfield, Ohio, is an 
individual who, at the time of the transactions involved in the 
complaints, was engaged in the business of a market agency as 
a partner in the North Bloomfield Livestock Auction. During 
such time, the North Bloomfield Livestock Auction stockyard, 
North Bloomfield, Ohio, was a posted stockyard subject to the 
provisions of the Act. It will hereinafter be referred to as the 
stockyard. 


2. Complainants, severally, consigned livestock to the North 
Bloomfield Livestock Auction for sale at the stockyard on a com- 
mission basis for their respective accounts. The North Bloomfield 
Livestock Auction sold the livestock at the stockyard on or about 
the dates specified below, and failed to pay the net proceeds of 
sale to the complainants, as follows: 


Date Complainant Amount of Net 

1963 Proceeds of Sale 

January 24 Henry Delmul $ 49.52 
RD #1 


Dorset, Ohio 
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Date Complainant Amount of Net 

1963 Proceeds of Sale 

January 31 Ivan Heath 174.97 
RFD #2 
Andover, Ohio 

January 17 Roger Henderson 9.17 
Austinburg, Ohio 

January 24 Roger Henderson 93.22 
Austinburg, Ohio 

January 31 Roger Henderson 6.33 
Austinburg, Ohio 

January 31 L. O. Kidwell 166.99 
R.D. 2 
Kinsman, Ohio 

January 31 Clyde Manguson 56.35 
RFD #1 
Dorset, Ohio 

January 24 Henry Meigs 236.18 
East Orwell, Ohio 

January 31 Albert Shumaker 25.43 
RFD #1 
East Orwell, Ohio 

January 31 Arlie Flack 170.67 
RFD #2 


Dorset, Ohio 


3. In each proceeding, a complaint was filed within 90 days of 
the accrual of the cause of action involved. 


CONCLUSIONS 


A market agency has the duty of remitting to the consignor, 
the net proceeds of the sale of consigned livestock (9 CFR 201.43). 
A failure to remit such net proceeds constitutes an unjust practice 
in violation of section 307 of the Act (7 U.S.C. 208). Helmer 
Nielsen and Jim Nielsen, 22 A.D. 481 (1963). At the time of the 
transactions involved in the complaints, respondent was engaged 
in the business of a market agency as a partner in the North 
Bloomfield Livestock Auction. Each of the complaints names Paul 
Donaldson alone as the respondent. Fehr Baking Co. v. Bakers 
Union, 20 F.Supp. 691. Complainants, severally, consigned live- 
stock to the stockyard for sale on a commission basis for their re- 
spective accounts. The livestock was sold and checks were issued 
to the complainants in purported payment of the net proceeds of 
the sale of the livestock. The checks were issued: “by Paul Don- 
aldson”. All of the checks were dishonored. Complainants have 
not been paid for the livestock. On the basis of all of the foregoing 
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it is concluded that respondent should be ordered to pay to com- 
plainants the net proceeds of the sale of their livestock. James 
Talcott Inc. v. Burke, 145 F.Supp. 389. 


ORDER 


Within 30 days from the date of this order, respondent, Paul 
Donaldson, shall pay to the complainants named below, the sums 
specified, with interest thereon at the rate of 5% per annum from 
March 1, 1963, until paid. 


Complainant Amount 
Henry Delmul $ 49.52 
Ivan Heath 174.97 
Roger Henderson 108.72 
L. O. Kidwell 166.99 
Clyde Manguson 56.35 
Henry Meigs 236.18 
Albert Shumaker 25.43 
Arlie Flack 170.67 


Copies hereof shall be served upon the parties. 


(No. 10,379) 


GEORGE W. PAINE, Administrator of the Estate of Will I. Paine, 
Deceased v. PAUL DONALDSON d/b/a NORTH BLOOMFIELD LIVE- 
STOCK AUCTION. P&S Docket No. 3215. Decided February 17, 
1966. 


Reparation awarded—Default order 


Decision by Thomas J. Flavin, Judicial Officer 


DEFAULT ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). A timely 
complaint was filed under section 309 of the Act (7 U.S.C. 210) 
in which complainant seeks reparation against respondent. A copy 
of the complaint was served upon respondent and respondent has 
not filed an answer thereto. The issuance of an order without 
further procedure -is appropriate pursuant to section 202.41(d) 
of the rules of practice (9 CFR 202.41(d)). 
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Complainant, George W. Paine, R.D. #1, E. Orwell, Ohio, is the 
administrator of the Estate of Will I. Paine. Respondent, Paul 
Donaldson, North Bloomfield, Ohio, is an individual who, at the 
time of the transaction involved in the complaint, was engaged in 
the business of a market agency at the North Bloomfield Live- 
stock Auction stockyard, North Bloomfield, Ohio, a posted stock- 
yard subject to the provisions of the Act. During such time re- 
spondent was a partner in the North Bloomfield Livestock Auction. 


The facts alleged in the complaint are hereby adopted as find- 
ings of fact of this order and constitute a violation of the Act by 
respondent on the basis of which reparation may be awarded. 
Helmer Nielsen and Jim Nielsen, 22 A.D. 481 (1963). Cf. James 
Talcott, Inc. v. Burke, 145 F.Supp. 389 (1956). Accordingly, with- 
in thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $37.05, which we find to be 
the amount of damage to which complainant is entitled as a result 


of the violation found herein, with interest thereon at the rate of 
5% per annum from March 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 10,380) 


ROBERT M. SIRRINE et al. v. NORTH BLOOMFIELD LIVESTOCK AUC- 
TION et al. P&S Dockets No. 3027 et seq. Decided February 17, 
1966. 


Market agency—Failure to remit shippers’ proceeds—Checks— 
Evidence—Existence of partnership 


Where evidence establishes existence and liability of respondent partnership, 
reparation awarded against respondent partners for failure to remit net 
proceeds of sale of consigned livestock, plus collection charge on dis- 
honored check. 


Mr. Thomas G. Leffingwell, of Warren, Ohio, for complainant H. J. Stack. 
Mr. Bernard P. Sacharow, of Cleveland, Ohio, for complainant Robert 
Witlicki. 

Mr. Lynn E. Richards, of Conneaut, Ohio, for complainant Kyle V. Andes. 
Mr. Vincent F. Kelleher, of Burton, Ohio, for complainants Jesse 
Cleverdon and Maurice Golden. 

Mr. L. K. Teatsorth, of Jefferson, Ohio, for complainants Francis 
Campbell and Wilbur Noirot. 

Mr. Claude W. Nicholson, of Jefferson, Ohio, for complainant Ashtabula 
County Home. 
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Phelps & King, of Warren, Ohio, for complainant B. M. Rathburn. 
All other complainants pro se. 
Mr. Theodore T. Ivanchak, of Warren, Ohio, for respondent Norman 


Fitch. 
Respondent Paul Donaldson pro se. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are reparation proceedings under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. The complaints arose in connection with 
consignments of livestock by the individual complainants to the 
Bloomfield Livestock Auction (a/k/a North Bloomfield Livestock 
Auction). In each case, the livestock was consigned for sale on a 
commission basis for the account of the complainant. In purport- 
ed payment of the net proceeds of sale, checks were issued and 
delivered by the Bloomfield Livestock Auction to the complain- 
ants. All of such checks were dishonored. 


Copies of the complaint in each case were served upon respond- 
ents Fitch and Donaldson, respectively. In each case, copies of the 
investigative report, prepared by the Packers and Stockyards Di- 
vision of the Department and filed in the proceeding pursuant to 
section 202.40 of the rules of practice (9 CFR 202.40), were served 
upon the complainant, upon respondent Fitch and upon respondent 
Donaldson. 


Respondent Fitch filed an answer in each proceeding denying 
liability to the complainant. Said respondent also requested oral 
hearing. No answer was filed by respondent Donaldson in any of 
the proceedings. 


The proceedings were consolidated for hearing. Oral hearings 
were held in Warren, Ohio on February 1 and May 12, 1965. Re- 
spondent Donaldson appeared pro se and respondent Fitch was 
represented by Theodore T. Ivanchak, attorney at law, Warren, 
Ohio. A brief was filed by respondent Fitch. 


In P. & S. Docket No. 3222, a motion was made by Edna L. 
Rathburn as executrix for the estate of B. M. Rathburn, request- 
ing that she be substituted as the party complainant in such pro- 


ceeding. Respondents did not object to such request. According- 
ly, the motion is granted. 
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FINDINGS OF FACT 


1. Respondents, Paul Donaldson, North Bloomfield, Ohio, and 
Norman Fitch, Kinsman, Ohio, at all times material herein, were 
partners doing business as Bloomfield Livestock Auction and as 
North Bloomfield Livestock Auction. During such times, respond- 
ents, as partners, were engaged in the business of a market agen- 
cy selling livestock on a commission basis in commerce at the 
Bloomfield Livestock Auction stockyard, a/k/a North Bloomfield 
Livestock Auction, in North Bloomfield, Ohio, which, at all times 
material herein, was a posted stockyard subject to the provisions 
of the Act, and which will hereinafter be referred to as the stock- 
yard. 


2. Complainants, severally, consigned livestock to respondents 
for sale at the stockyard on a commission basis for their respec- 
tive accounts. Respondents sold the livestock at the stockyard on 
or about the dates specified below, and failed to pay the net pro- 
ceeds of sale to complainants, as follows: 


Date Amount of Net 
Complainant 1963 Proceeds of Sale 
Robert M. Sirrine January 24 $ 84.76 
RFD #1 
Rome, Ohio 
John Kachur January 31 491.89 
RD #2 
Cortland, Ohio 
Donald E. Smith January 31 43.02 


Route 1, Box 226 

Farmdale, Ohio 

Sam J. Kempf January 31 156.60 
RFD #1 Box 201 

Middlefield, Ohio 


Clarence Seymour January 17 87.33 
RD #2 January 31 69.92 
Ashtabula, Ohio 

Richie Roscoe January 10 103.43 
Box 188 

Farmdale, Ohio 

Howard Huston January 24 55.85 
RFD 3 

Conneaut, Ohio 

Howard Kampf January 24 49.87 
RFD No. 2 


Rome, Ohio 
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Date Amount of Net 
Complainant 1963 Proceeds of Sale 
John V. Jones January 24 539.00 
RFD No. 4, Box 401 
Cortland, Ohio 
Eugene P. Bortz January 17 19.33 
RD No. 2 January 31 10.86 
Greenville, Pa. 
H. J. Stack January 31 636.50 
RD 1 
Warren, Ohio 
R. E. Rice January 31 120.62 


Box 103, R. # 1 

Austinburg, Ohio 

Mary Stall January 24 238.00 
Box 181, Rt. #1 

Bristolville, Ohio 

Gust Jerke January 24 24.06 
Rt. 2, Box 63 

Rome, Ohio 

Mike J. Mizicko January 17 27.93 
RD #1 January 24 19.20 
Vienna, Ohio 

Cora Lusher January 10 226.52 
RD 4 

Jefferson, Ohio 

Clyde Kenyon January 24 58.85 
Jefferson Rd., 

RD #2 

Ashtabula, Ohio 

Robert Witlicki January 31 76.78 
RD 4, Box 84 

Jefferson, Ohio 

Andrew Peterson January 31 158.81 
Lockwood, Ohio 

Kyle V. Andes January 24 82.29 
402 Daniels Ave. 

Conneaut, Ohio 

Ray Diday January 31 61.42 
RFD No. 1, Box 109 

Kinsman, Ohio 


Cliff Carraher January 24 66.21 

RFD 2 

Rome, Ohio 

Anson March January 31 573.79 
i Route 2 


Jefferson, Ohio 
Jesse H. Howard January 17 174.99 
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Complainant 


Williamsfield, Ohio 
George E. Carraher 
RFD No. 2 

Rome, Ohio 
Stephen D. Grover 
RD # 1, Box 186 
Middlefield, Ohio 
Woodrow Jackson 
RD 4 

Jefferson, Ohio 
Into Jarvinen 


4805 North Bend Road 


Ashtabula, Ohio 


Ray Grant 

RFD # 1, Box 245 
Farmdale, Ohio 
Eugene Grudowski 
RFD # 2, Box 176 
Kinsman, Ohio 
James Harroff 
RD #2 

Rome, Ohio 

Jesse Cleverdon 
Route 2 

Burton, Ohio 
Francis Campbell 
RD 1 

Pierpont, Ohio 
Wilbur A. Canfield 
Box 83, Rt. 1 
Kinsman, Ohio 
Tom Coltman 

Box 158 
Williamsfield, Ohio 
Richard Cook 

RD #3 

Geneva, Ohio 
Charles L. Canfield 
RFD # 1, Box 83 
Kinsman, Ohio 

J. M. Dolan 

RFD #1, Box 100 
Williamsfield, Ohio 


Charles H. Dugan 
RFD 2, Box 224 
Kinsman, Ohio 


Date 
1963 


January 
January 


January 


January 


January 


January 


January 


January 


January 


January 


January 
January 


January 
January 


January 


January 


January 


January 


31 
17 


31 


24 


31 


31 


Amount of Net 
Proceeds of Sale 


182.46 
276.42 


74.81 


231.14 


63.43 


191.20 


150.31 


75.42 


218.10 


199.92 


20.94 
58.35 


25.43 


8.37 


167.96 


38.40 


59.63 


248.43 
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Date Amount of Net 
Complainant 1963 Proceeds of Sale 
Ashtabula County Home January 17 194.24 
South Ridge East 
Kingsville, Ohio 
Gordon Hitchcock January 31 34.41 
Rt. 2 
Dorset, Ohio 
A. E. Bosley January 31 19.10 
Rt. 1 
West Farmington, Ohio 
Glenn J. Bates January 31 168.59 


RFD 2, Box 109 
Kinsman, Ohio 


George Bowers January 10 173.34 
Rt. #1, Box 136 

Lockwood, Ohio 

George J. Beck January 17 83.29 


Rt. # 2, Box 275 M 

Cortland, Ohio 

Dan U. Byler January 31 123.47 
RFD #1, Box 200 

Middlefield, Ohio 


Andrew Gliniak January 31 61.59 
RD 1, Box 101 

Rock Creek, Ohio 

George Hatch, Jr. January 17 62.33 
RFD #1 

Andover, Ohio 


Oliver O. Gilbert January 24 170.14 
RFD #1 
Dorset, Ohio 


Lyle L. Bean January 31 9.32 
Windsor, Ohio 

Joseph Fox January 24 582.27 
RD 1 

Fowler, Ohio 


Elmer Evans January 17 62.89 


RFD #1 January 31 77.35 
Rome, Ohio 

Ralph Butler January 10 140.32 
R #1, Box 218 

Farmdale, Ohio 

Fred Engler January 10 16.45 
R #1, Box 108 

Cortland, Ohio 

Maurice Golden January 31 52.96 
d/b/a Golden Dale Farm 

RFD, Burton, Ohio 


— 








Complainant 


Eugene A. Flack 
Route 1 
Andover, Ohio 


H. A. Brayman 
RD #1, Morgan Rd. 
Jefferson, Ohio 
Carl G. Jerome 

R #3 

Jefferson, Ohio 
John Bilek 

RD #1 
Williamsfield, Ohio 
Arden Bryan 

Box 171 
Williamsfield, Ohio 
Willard Keesler 
RFD #1, Box 240 
E. Orwell, Ohio 

W. J. Krieg 


RFD #1, Box 86 
East Orwell, Ohio 


Floyd F. Krieg 

Rt. #1, Box 88 

E. Orwell, Ohio 
David A. Kinleyside 
Rt. 4, Box 212 
Cortland, Ohio 


Freeman Byler 
Rt. # 3, Box 83 
Middlefield, Ohio 


Wilbur Noirot 

a/k/a Wilbert Noirot 
RD #3 

Jefferson, Ohio 

Carl V. Lahti 

RD #1 
Williamsfield, Ohio 
Maynard Lahti 

Rt. 2 

Kinsman, Ohio 


Lyle E. Lew 
RFD #1, Box 143 
Bristolville, Ohio 


Mike Kuchta 
RD # 1, Box 108 
Middlefield, Ohio 
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Date 
1963 


January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


31 


31 


24 


24 


31 


31 


24 


31 






Amount of Net 
Proceeds of Sale 


79.65 


62.59 


59.20 


150.91 


505.96 


170.94 


510.39 
27.75 


118.04 


232.82 


327.25 


148.61 


231.45 


130.25 
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Date Amount of Net 
Complainant 1963 Proceeds of Sale 
Jesse Summers January 24 229.50 
RFD #4 
Cortland, Ohio 


John C. Tomlinson January 17 


RFD #1, Box 175 January 24 
Kinsman, Ohio 


Lloyd Ober January 31 
Newbury, Ohio 

Joseph F. Maurice January 31 
Orwell, Ohio 

Melvin E. Miller January 
Rt. 1, Box 171 

Middlefield, Ohio 

John Piekarski January 
RFD # 1, Box 210 

Jefferson, Ohio 

Layton Lipps January 
RFD #1 

Williamsfield, Ohio 

Neil Pashley January 
RD #1, Box 248 

East Orwell, Ohio 

Stanley M. Roscoe January 
Box 191 

Farmdale, Ohio 

Josephine Long January 
Rt. 1, Box 328 

Farmdale, Ohio 

Clifton Lipps January 

R #1, Box 54 

Kinsman, Ohio 

Mabel Morris January 
East Orwell, Ohio 

Leo A. Merilla January 
RFD #3, Austinburg Road January 
Ashtabula, Ohio 

B. M. Rathburn January 
RFD 1, Box 107 

Cortland, Ohio 

Charles Reynolds January 17 
RD #3 

Jefferson, Ohio 

Dan K. Miller January 24 
R #1, Box 29 

West Farmington, Ohio 








Complainant 


Richard A. Sasala 
RFD # 3, Box 99 
Jefferson, Ohio 
Carl McLaughlin 
RD 2 

Jamestown, Pa. 
Dan U. Miller 

% Mrs. M. A. Fox 
Burton, Ohio 
Robert Palmer 


Rf #1 
Andover, Ohio 


Frank Woodworth 
RD #1 

Rome, Ohio 
Arthur G. Melvin 
RFD 5 

Greenville, Pa. 


Leonard Passell 
Route 2 

Cortland, Ohio 
Donald Reed 

RD #1 

Dorset, Ohio 
Kathleen E. Thompson 
RR #1 

Rome, Ohio 
Mickey Kalas 
Lockwood, Ohio 
K. A. White 

RD No. 1, Box 128 
Rock Creek, Ohio 


Melvin E. Miller 
RFD # 2, Box 55A 
Burton, Ohio 


Ed Weleczke 
East Orwell, Ohio 
Tim Stevens 
RFD #1, Box 176 
Williamsfield, Ohio 


S. Samuel 

93 West Jefferson St. 
Jefferson, Ohio 

Anna Marks 

Box 317 

Farmdale, Ohio 
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Date 
1963 


January 


January 


January 


January 
January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


24 


17 


31 


24 


24 


31 


31 


17 


24 


Amount of Net 
Proceeds of Sale 


128.43 


389.31 


125.67 
314.24 


66.71 


604.21 


253.60 


48.52 


495.17 


42.02 


27.93 


198.42 


118.69 


61.74 


153.71 


439.00 
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Date Amount of Net 
Complainant 1963 Proceeds of Sale 


Paul Storozuk January 31 370.58 
Box 203 

Kingsville, Ohio 

John Zielinski January 31 67.02 
RD 1, Box 207 

Huntsburg, Ohio 

Steve Mizicko January 10 230.53 
RD No. 1 

Vienna, Ohio 

R. B. Wildman January 24 217.05 
Rt. 1, Box 145 

Middlefield, Ohio 

Verne Lobaugh January 24 172.93 
Box 261 

Farmdale, Ohio 

L. E. Marrison January 24 67.08 
RD 3 

Jefferson, Ohio 


Paul C. Williams January 17 158.43 
5340 N. R. West 
Ashtabula, Ohio 


Ernest Andrus January 31 75.90 
R. No. 1 
Ashtabula, Ohio 


3. Two checks were issued by respondents in purported pay- 
ment of the net proceeds of the sale of the livestock consigned to 
the stockyard by Tom Coltman. The checks were returned unpaid 
by the bank upon which they were drawn. Said complainant in- 
curred a service charge of 50 cents in connection with the present- 
ment for payment of the two checks. 


4, In each proceeding, a complaint was filed within 90 days of 
the accrual of the cause of action involved, except that the com- 
plaint in P. & S. Docket No. 3216 was not timely filed insofar as 
the transaction of January 3, 1963, was involved. 


CONCLUSIONS 


Respondent Fitch stated in his brief: “The only question to be 
determined by these hearings is if Mr. Norman Fitch was in fact 
a partner of Paul Donaldson’s in the operation of the Bloomfield 
Livestock Auction.” At the hearing on February 1, 1965, respond- 
ent Fitch’s attorney asked his client: “One question, Mr. Fitch. 
Were you ever a partner of Paul Donaldson in the operation of the 
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Bloomfield Livestock Auction?” The answer was: “No, sir.” Re- 
spondent Fitch’s attorney likewise called his client’s wife as a wit- 
ness and asked: “Was your husband ever a partner in the Bloom- 
field Livestock Auction?” Her answer also was: “No, sir.” Yet, 
prior to the hearing, on January 22, 1963, before a notary public, 
respondent Fitch swore to the truth of the allegations contained 
in an answer filed on January 24, 1963, in the United States Dis- 
trict Court for the Northern District of Ohio, Eastern Division. 
It is alleged in said answer: 


Now comes the Defendant, Norman Fitch, and for his Answer 
to the Plaintiff’s complaint herein states that his name is 
Norman Fitch, that he resides at Kinsman, Ohio, and that he 
was a partner in a business doing business as the North 
Bloomfield Livestock Auction, North Bloomfield, Ohio. 


Further answering, the Defendant admits that he was and is 
still engaged in the business of buying and selling livestock 
and commerce as a market agency and as a dealer, at a stock- 
yard known as Bloomfield Livestock Auction, North Bloom- 
field, Ohio. 


It might be noted that the attorney who drafted such answer was 
the same attorney who represented respondent Fitch at the hear- 
ing. 


On February 28, 1961, respondents Fitch and Donaldson signed 
a bond reciting in relevant part that Norman Fitch and Paul Don- 
aldson, partners, d/b/a Bloomfield Livestock Auction of North 
Bloomfield, Ohio, as principals, and the Ohio Casualty Insurance 
Company as surety, are held and firmly bound unto the Director 
of the Ohio Department of Agriculture, as trustee for all persons 
who might be damaged through the breach of such bond. 


The record contains a copy of a statement filed with the Depart- 
ment of Agriculture of the State of Ohio and designated by the 
person preparing such statement as “Ref: Applicant: Bloomfield 
Livestock Auction, North Bloomfield, Ohio A partnership of Paul 
Donaldson, Mgr. & Norman Fitch. Statement of Assets & Liabili- 
ties of Paul Donaldson of North Bloomfield, Ohio As of April 30, 
1962.” Also filed with the Ohio Department of Agriculture was a 
statement: “Ref: Applicant: Bloomfield Livestock Auction, 
North Bloomfield, Ohio Statement of Assets & Liabilities of the 
Bloomfield Livestock Auction, a partnership, of Paul Donaldson, 
mer. and Norman Fitch as of April 30, 1962.” Both statements 
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were signed by Chester M. Dull, a witness called by respondent 
Fitch at the hearing on February 1, 1965. Mr. Dull was asked: 
“Mr. Dull, as a public accountant did you keep the books of the 
North Bloomfield Livestock Auction?” His answer was: “As of 
September, 1962. I think it was ’62.” 


On August 29, 1962, the Department of Agriculture of the State 
of Ohio issued to Paul Donaldson and Norman Fitch doing business 
as Bloomfield Livestock Auction, a license to engage in the buying, 
receiving, selling, exchanging, negotiating or soliciting the sale, 
exchange or transfer of livestock. 


On September 24, 1962, an order was issued by this Department 
against respondents directing: 


Respondents shall cease and desist from operating as a market 
agency and dealer in commerce without furnishing and main- 
taining reasonable bonds or their equivalents in conformity 
with the act and the regulations thereunder. 


Respondents’ registration under the act is suspended for a 
period of 10 days and thereafter until such time as respond- 
ents comply with the bonding requirements of the act and the 
regulations thereunder. 


Sometime after September 24, an application for registration 
was submitted to this Department on behalf of Paul Donaldson 
jointly with a corporation named Bloomfield Livestock Auction, 
Inc. Thereafter application was made by Paul Donaldson, as presi- 
dent, seeking registration of the Bloomfield Livestock Auction, 
Inc., alone. However the partnership business was not taken over 
by the corporation. 


In his brief, respondent Fitch argues that “if there was a part- 
nership then it was terminated by the Cease and Desist Order of 
September 24, 1962.” In support of this argument said respond- 
ent cites § 1775.30(4) (C) of the Ohio Revised Code according to 
which a partnership is dissolved “by any event which makes it 
unlawful for the business of the partnership to be carried on or 
for the members to carry it on in partnership.” In this particu- 
lar instance the business of the partnership, that is, the sale of 
livestock on a commission basis, was clearly lawful. Moreover, it 
was legal for respondents to carry on such a business as partners. 
The order required-only that respondents refrain from doing busi- 
ness without having and maintaining surety bonds or their equiv- 
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alents, and that no business be transacted for a period of ten days, 
and thereafter until such bonds or their equivalents were acquired. 


On the basis of the record considered as a whole it is concluded 
that at all times material herein, respondents, as partners, were 
engaged in the business of a market agency at the stockyard. A 
market agency has the duty of remitting to the consignor the net 
proceeds of the sale of consigned livestock (9 CFR 201.43). A 
failure to remit such net proceeds constitutes an unjust practice 
in violation of section 307 of the Act (7 U.S.C. 208). Helmer 
Nielsen and Jim Nielsen, 22 A.D. 481 (1963). The information 
contained in an investigative report prepared by the Packers and 
Stockyards Division of the Department and filed in a reparation 
proceeding pursuant to section 202.40 of the rules of practice (9 
CFR 202.40), is considered as evidence where, as here, the parties 
are given an opportunity to submit evidence in rebuttal. Tempel 
v. Nixon, 24 A.D. 840 (1965). The investigative report in each 
proceeding contains a copy of the account of sale issued by the 
Bloomfield Livestock Auction with respect to the sale of the live- 
stock involved; and a copy of the check in the amount of the net 
proceeds issued by the Bloomfield Livestock Auction in this con- 
nection. According to the investigative reports and the evidence 
received at the hearings, such checks were returned unpaid by the 
bank upon which they were drawn (The North Bloomfield Bank- 
ing Company) because there were insufficient funds on deposit 
to the account of the Bloomfield Livestock Auction. The com- 
plainants have not been paid for the livestock consigned by them 
to the Bloomfield Livestock Auction. In respondent Donaldson’s 
words: “These people have their money coming, and they deserve 
it.” On the basis of all of the foregoing it is concluded that re- 
spondents should be held jointly and severally liable to the com- 
plainants for the net proceeds of the sale of the livestock sold at 
the stockyard for their account. 


The complaint in P. & S. Docket No. 3216 was not timely inso- 


far as the transaction of January 3, 1963, was involved. Accord- 


ingly, no recovery is allowed with respect to that part of the 
claim in such proceeding which is based on such transaction. 


In P. & S. Docket No. 3146, in connection with the dishonor of 
the two checks received by Tom Coltman, the complainant therein, 
he was charged 50 cents by the bank in which he had deposited 


such checks for collection. Inasmuch as a claim for such sum was 
included in the complaint and documentary evidence was sub- 
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mitted with respect thereto, the award granted to such Complain- 
ant will include an allowance for such charge. 


ORDER 


Within 30 days from the date of this order, respondents Nor- 
man Fitch and Paul Donaldson shall jointly and severally pay, as 
reparation, to the complainants named below, the sums specified, 
with interest thereon at the rate of 5% per annum, from March 


1, 1963, until paid. 


Complainant Amount 
Robert M. Sirrine $ 84.76 
John Kachur 491.89 
Donald E. Smith 43.02 
Sam J. Kempf 156.60 
Clarence Seymour 157.25 
Richard Roscoe 103.43 
Howard Huston 55.85 
Howard Kampf 49.87 
John V. Jones 539.00 
Eugene P. Bortz 30.19 
H. J. Stack 636.50 
R. E. Rice 120.62 
Mary Stall 238.00 
Gust Jerke 24.06 
Mike J. Mizicko 47.13 
Cora Lusher 226.52 
Clyde Kenyon 58.85 
Robert Witlicki 76.78 
Andrew Peterson 158.81 
Kyle V. Andes 82.29 
Ray Diday 61.42 
Cliff Carraher 66.21 
Anson March 573.79 
Jesse H. Howard 857.45 
George E. Carraher 276.42 
Stephen D. Grover 74.81 
Woodrow Jackson 231.14 
Into Jarvinen 63.43 
Ray Grant 191.20 
Eugene Grudowski 150.81 
James Harroff 75.42 
Jesse Cleverdon 218.10 
Francis Campbell 199.92 
Wilbur A. Canfield 79.29 
Tom Coltman 34.30 
Richard Cook 167.96 
Charles L. Canfield | 38.40 
J. M. Dolan 59.63 


Charles H. Dugan 248.43 
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Complainant 


Ashtabula County Home 
Gordon Hitchcock 
A. E. Bosley 
Glenn J. Bates 
George Bowers 
George J. Beck 
Dan U. Byler 
Andrew Gliniak 
George Hatch, Jr. 
Oliver 0. Gilbert 
Lyle L. Bean 
Joseph Fox 

Elmer Evans 
Ralph Butler 

Fred Engler 
Maurice Golden d/b/a Golden Dale Farm 
Eugene A. Flack 
H. A. Brayman 
Carl G. Jerome 
John Bilek 

Arden Bryan 
Willard Keesler 
W. J. Krieg 

Floyd F. Krieg 
David A. Kinleyside 
Freeman Byler 
Wilbur Noirot a/k/a Wilbert Noirot 
Carl V. Lahti 
Maynard Lahti 
Lyle E. Lew 

Mike Kuchta 
Jesse Summers 
John C. Tomlinson 
Lloyd Ober 

Joseph F. Maurice 
Melvin E. Miller 
John Piekarski 
Layton Lipps 
Neil Pashley 
Stanley M. Roscoe 
Josephine Long 
Clifton Lipps 
Mabel Morris 

Leo A. Merilla 
Edna L. Rathburn 
Charles Reynolds 
Dan K. Miller 
Richard A. Sasala 
Carl McLaughlin 
Dan V. Miller 
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Amount 


194.24 
34.41 
19.10 

168.59 

173.34 
83.29 

123.47 
61.59 
62.33 

170.14 

9.32 

582.27 

140.24 

140.32 
16.45 
52.96 
79.65 
62.59 
59.20 

150.91 

505.96 

170.94 

538.14 
27.28 
35.41 

118.04 

232.82 

327.25 

148.61 

231.45 

130.25 

229.50 
76.19 

186.77 
22.94 
86.67 

153.40 

242.45 

153.49 
38.90 

101.73 

116.32 

350.62 

162.93 

436.08 

106.71 

145.43 

128.43 

272.85 

389.31 





























SMITH v. NORTH BLOOMFIELD LIVESTOCK AUCTION 197 
Cite as 25 A.D. 197 


Complainant Amount 
Robert Palmer 439.91 
Frank Woodworth 66.71 
Arthur G. Melvin 604.21 
Leonard Passell 253.60 
Donald Reed 48.52 
Kathleen E. Thompson 495.17 
Mickey Kalas 42.02 
K. A. White 27.93 
Melvin E. Miller 198.42 
Ed Weleczke 118.69 
Tim Stevens 61.74 
S. Samuel 153.71 
Anna Marks 439.00 
Paul Storozuk 370.58 
John Zielinski 67.02 
Steve Mizicko 230.53 
R. B. Wildman 217.05 
Verne Lobaugh 172.93 
L. E. Marrison 67.08 
Paul C. Williams 158.43 
Ernest Andrus 75.90 


Copies hereof shall be served upon the parties. 


(No. 10,381) 


ROBERT L. SMITH v. NORTH BLOOMFIELD LIVESTOCK AUCTION. P&S 
Docket No. 3033. C. W. BOWEN v. NORTH BLOOMFIELD LIVE- 
STOCK AUCTION. P&S Docket No. 3187. Decided February 17, 
1966. 


Market agency—Failure to remit shippers’ proceeds—Checks—Informal 
complaint timely filed against individual respondent 


Where formal complaint not timely filed against partnership, the timely 
filed informal complaint against individual respondent controlling and 
reparation awarded against the latter for failure to remit net proceeds 
of sale of consigned livestock. 


Mr. C. A. Lindsley, of Andover, Ohio, for complainant Robert L. Smith. 
Complainant C. W. Bowen pro se. 
Respondent Paul Donaldson pro se. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


These are reparation proceedings under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. 


P. & S. Docket No. 3033 was instituted on April 25, 1963, by an 
informal complaint filed on complainant’s behalf by C. A. Linds- 
ley, Attorney at Law, Andover, Ohio. It is alleged in said com- 
plaint: 


I am enclosing herewith the following bank checks, issued by 
Paul Donaldson, d.b.a. North Bloomfield Livestock Auction, 
North Bloomfield, Ohio, all of which have been put through 
the bank twice, and returned because of insufficient funds. 
Drawn on The North Bloomfield Banking Company, North 
Bloomfield, Ohio. 


NAME OF PAYEE ADDRESS DATE OF CHECK AMOUNT 


R. L. Smith Farmdale, Ohio Jan. 24, 1963 $45.38 


All of the above checks were for calves or cattle sold at auc- 
tion, sent in by farmers. 


On April 29, 1963, complainant filed a formal complaint naming 
the North Bloomfield Livestock Auction as respondent. 


P. & S. Docket No. 3187 was initiated by an informal complaint 
filed on April 29, 1963, in which it is alleged that a check issued 
by Paul Donaldson, d/b/a North Bloomfield Livestock Auction, 
North Bloomfield, Ohio, was returned by the North Bloomfield 
Banking Company marked “Insufficient Funds.” 


A formal complaint was filed on May 3, 1963, in which the North 
Bloomfield Livestock Auction is named as respondent. 


Copies of the complaints were served upon Paul Donaldson. 
At the time of service of the complaints, Mr. Donaldson was noti- 
fied in writing that, with respect to reparation proceedings under 
the Act, under the rules of practice, a failure to file an answer is 
deemed an admission of the facts alleged in a complaint. Notwith- 
standing such notice of the applicable provisions of the rules of 
practice, no answer was filed by Paul Donaldson in either proceed- 
ing. 


In each case, copies of the investigative report, prepared by the 
Packers and Stockyards Division of the Department and filed in 
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the proceeding pursuant to section 202.40 of the rules of practice 
(9 CFR 202.40), were served upon the parties. 


Oral hearings were scheduled to be held in other proceedings in 
which Paul Donaldson was also a party. Inasmuch as such other 
proceedings arose in connection with transactions similar to those 
involved in the instant proceedings, the presiding officer deter- 
mined that evidence relating to the instant proceedings should 
also be received, and the instant proceedings were consolidated for 
hearing with such other proceedings. The hearings were held in 
Warren, Ohio, on February 1 and May 12, 1965. Paul Donaldson 
appeared pro se and testified. 


FINDINGS OF FACT 


1. Respondent Paul Donaldson, North Bloomfield, Ohio, is an 
individual who, at the time of the transactions involved in the 
complaints, was engaged in the business of a market agency as a 
partner in the North Bloomfield Livestock Auction. During such 
time the North Bloomfield Livestock Auction stockyard, North 
Bloomfield, Ohio, hereinafter referred to as the stockyard, was a 
posted stockyard subject to the provisions of the Act. 


2. Complainants, severally, consigned livestock to the North 
Bloomfield Livestock Auction for sale at the stockyard on a com- 
mission basis for their respective accounts. The North Bloomfield 
Livestock Auction sold the livestock at the stockyard on or about 
the dates specified below, and failed to pay the net proceeds of 
sale to the complainants, as follows: 


Date Amount of Net 

1963 Complainant Proceeds of Sale 

January 24 Robert L. Smith $ 45.38 
Farmdale, Ohio 

January 31 C. W. Bowen 188.06 
RFD #1 


Rock Creek, Ohio 


3. An informal complaint was filed in each proceeding against 
Paul Donaldson. In each case, such informal complaint was filed 
within 90 days of the accrual of the cause of action alleged therein 
against said respondent. 


CONCLUSIONS 


A market agency has the duty of remitting to the consignor, the 
net proceeds of the sale of consigned livestock (9 CFR 201.43). A 
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failure to remit such net proceeds constitutes an unjust practice 
in violation of section 307 of the Act (7 U.S.C. 208). Helmer 
Nielsen and Jim Nielsen, 22 A.D. 481 (1963). At the time of the 
transactions involved in the complaints, Paul Donaldson was en- 
gaged in the business of a market agency as a partner in the North 
Bloomfield Livestock Auction. Complainants, severally, consign- 
ed livestock to the stockyard for sale on a commission basis for 
their respective accounts. The livestock was sold and checks were 
issued to the complainants in purported payment of the net pro- 
ceeds of sale. The checks, which were issued “by Paul Donaldson”, 
were dishonored. Complainants have not been paid for the live- 
stock. On the basis of all of the foregoing it is concluded that 
Paul Donaldson should be ordered to pay complainants for the 
livestock. 


Under the Act (7 U.S.C. 210), a reparation complaint must be 
filed within 90 days of the accrual of the cause of action to which 
it relates. The informal complaints named Paul Donaldson alone 
as the respondent. The formal complaints named the North Bloom- 
field Livestock Auction as the respondent. However, in each case 
the formal complaint was filed more than 90 days after the ac- 
crual of the cause of action involved. Therefore no one other than 
Paul Donaldson may be held liable to the complainants in these 
proceedings. James Talcott Inc. v. Burke, 145 F. Supp. 389 (N.D. 
Ohio 1956). 


ORDER 


Within 30 days from the date of this order, respondent Paul 
Donaldson shall pay to Robert L. Smith the sum of $45.38 with 
interest thereon at the rate of 5% per annum from February 1, 
1963, until paid. 


Within 30 days from the date of this order, respondent Paul 
Donaldson shall pay to C. W. Bowen the sum of $188.06 with in- 
terest thereon at the rate of 5% per annum from March 1, 1963, 
until paid. 


Copies hereof shall be served upon the parties. 
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(No. 10,382) 


FRANCIS SQUIBBS et al. v. PAUL DONALDSON and/or PAUL DONALD- 
SON d/b/a NORTH BLOOMFIELD LIVESTOCK AUCTION. P&S Dock- 
ets No. 3030 et seq. Decided February 17, 1966. 


Market agency—Failure to remit shippers’ proceeds—Checks 


Reparation awarded complainants against respendent Paul Donaldson for 
failure to remit net proceeds of sale of consigned livestock. 


Complainants and respondent pro se. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are reparation proceedings under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. Each of the complainants filed a complaint 
against Paul Donaldson. The complaints arose in connection with 
consignments of livestock by the individual complainants to the 
Bloomfield Livestock Auction (a/k/a North Bloomfield Livestock 
Auction). In each case, the livestock was consigned for sale on a 
commission basis for the account of the complainant. In purport- 
ed payment of the net proceeds of sale, checks were issued and de- 
livered to the complainants by the Bloomfield Livestock Auction. 
All of such checks were dishonored. 


A copy of the complaint in each case was served upon respond- 
ent. In each case, copies of the investigative report, prepared by 
the Packers and Stockyards Division of the Department and filed 
in the proceeding pursuant to section 202.40 of the rules of prac- 
tice (9 CFR 202.40), were served upon the complainant and upon 
respondent. 


Respondent did not file an answer in any of the proceedings. 
Oral hearings were scheduled to be held in other proceedings in 
which respondent was also a party. Inasmuch as such other pro- 
ceedings arose in connection with transactions similar to those 
involved in the instant proceedings, the presiding officer deter- 
mined that evidence relating to the instant proceedings should 
also be received, and the instant proceedings were consolidated 
for hearing with such other proceedings. The hearings were held 
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in Warren, Ohio, on February 1 and May 12, 1965. Respondent 
appeared pro se and testified. 


FINDINGS OF FACT 


1. Respondent, Paul Donaldson, North Bloomfield, Ohio, is an 
individual who, at the time of the transactions involved in the 
complaints, was engaged in the business of a market agency as a 
partner in the Bloomfield Livestock Auction (a/k/a North Bloom- 
field Livestock Auction). During such time, the Bloomfield Live- 
stock Auction stockyard, North Bloomfield, Ohio, a/k/a North 
Bloomfield Livestock Auction, was a posted stockyard subject to 
the provisions of the Act. It will hereinafter be referred to as the 
stockyard. 


2. Complainants, severally, consigned livestock to the Bloom- 
field Livestock Auction for sale at the stockyard on a commission 
basis for their respective accounts. The Bloomfield Livestock 
Auction sold the livestock at the stockyard on or about the dates 
specified below, and failed to pay the net proceeds of sale to the 
complainants, as follows: 


Date Amount of Net 
1963 Complainant Proceeds of Sale 


January 31 Francis Squibbs $ 40.42 
Moore Rd. 
Orwell, Ohio 

January 10 Ed Sheffel 31.79 
RD 1 
Windsor, Ohio 

January 24 Ed Sheffel 33.91 
RD 1 
Windsor, Ohio 


January 31 Olen Rudisill 216.91 
RD 1 
Rock Creek, Ohio 

January 17 Casper Spalony 150.11 
Route 2 
Jefferson, Ohio 

January 31 Casper Spalony 226.04 
Route 2 
Jefferson, Ohio 

January 31 Clarence Reigert 50.67 
RFD #3 
Geneva, Ohio 


January 24 Lynn Clute 32.29 
RFD #1 
Williamsfield, Ohio 





Date 
1963 


January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


January 


31 


31 


24 


31 


31 


31 


31 


24 


31 


31 


31 


10 


SQUIBBS, et al. v. DONALDSON, et al. 
Cite as 25 A.D. 201 


Complainant 


Walentz Dzuirdz 
Rt. 2 
Jefferson, Ohio 


Edward P. Doyle 
RFD #2 
Andover, Ohio 
Harley Davis 
RFD #1 
Kinsman, Ohio 
H. S. Alexander 
Rt. 1 

Burghill, Ohio 
Mike Armush 
Rock Creek, Ohio 
A. D. Bonar 
RFD #1, Box 345 
Farmdale, Ohio 


Fern C. Gilmore 
RFD #1, Box 39 
Kinsman, Ohio 

H. A. Bell 

RD #1, Box 262 
Garrettsville, Ohio 
James Hufnagle 
RFD #1 
Andover, Ohio 


Frank Olenik 
RFD #1 

East Orwell, Ohio 
Robert J. Magyar 
RD No. 1 

East Orwell, Ohio 


Frank W. Piper 
4025 W. Prospect Rd. 
R #5 

Ashtabula, Ohio 
Roger G. Moseley 
RFD #3 

Geneva, Ohio 

Levi J. C. Wengerd 
RR 1 

West Farmington, Ohio 
Joseph Szenegeto 
Lockwood, Ohio 

Paul F. Williams 
RD # 3, Box 193 
Jefferson, Ohio 


203 


Amount of Net 
Proceeds of Sale 


276.50 


250.51 


150.83 


114.46 


477.50 


96.72 


35.30 


53.12 


73.21 


49.01 


121.81 


200.70 


15.96 


24.93 


53.64 


117.19 
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Date Amount of Net 
1963 Complainant Proceeds of Sale 
January 24 Paul F. Williams 145.35 


RD # 38, Box 193 
Jefferson, Ohio 
January 31 Frank Walla 116.60 
RD# 3 
South Ridge Road 
Conneaut, Ohio 


January 24 B. E. Woda 331.95 
R.D. 2 
Middlefield, Ohio 


January 31 B. E. Woda 73.32 
R.D. 2 
Middlefield, Ohio 

January 31 John Semai 32.76 
Rt. #1, Box 194 
Williamsfield, Ohio 


January 31 James Sitko 14.96 
Box 615 
Parkman, Ohio 

January 24 Mrs. Lois Fries 482.93 


Espyville, Pa. 


3. In each proceeding, a complaint was filed within 90 days of 
the accrual of the cause of action involved. 


CONCLUSIONS 


A market agency has the duty of remitting to the consignor, 
the net proceeds of the sale of consigned livestock (9 CFR 201.43). 
A failure to remit such net proceeds constitutes an unjust practice 
in violation of section 307 of the Act (7 U.S.C. 208). Helmer 
Nielsen and Jim Nielsen, 22 A.D. 481 (1963). At the time of the 
transactions involved in the complaints, respondent was engaged 
in the business of a market agency as a partner in the Bloomfield 
Livestock Auction. Each of the complaints names Paul Donaldson 
alone as respondent. Fehr Baking Co. v. Bakers Union, 20 F. 


Supp. 691. Complainants, severally, consigned livestock to the 
stockyard for sale on a commission basis for their respective ac- 


counts. The livestock was sold and checks were issued to the com- 
plainants in purported payment of the net proceeds of the sale of 


the livestock. The checks were issued: “by Paul Donaldson”. All 
of the checks were dishonored. Complainants have not been paid 


for the livestock. On the basis of all of the foregoing, it is con- 
cluded that respondent should be ordered to pay to complainants 
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the net proceeds of the sale of their livestock. James Talcott Ine. 
v. Burke, 145 F. Supp. 389. 


ORDER 


Within 30 days from the date of this order respondent, Paul 
Donaldson, shall pay to the complainants named below, the sums 
specified, with interest thereon at the rate of 5% per annum from 
March 1, 1963, until paid. 


Complainant Amount 
Francis Squibbs $ 40.42 
Ed Sheffel 65.70 
Olen Rudisill 216.91 
Casper Spalony 376.15 
Clarence Reigert 50.67 
Lynn Clute 32.29 
Walentz Dzuirdz 276.50 
Edward P. Doyle 250.51 
Harley Davis 150.83 
H. S. Alexander 114.46 
Mike Armush 477.50 
A. D. Bonar 96.72 
Fern C. Gilmore 35.30 
H. A. Bell 53.12 
James Hufnagle 73.21 
Frank Olenik 49.01 
Robert J. Magyar 121.81 
Frank W. Piper 200.70 
Roger G. Moseley 15.96 
Levi J. C. Wengerd 24.93 
Joseph Szenegeto 53.64 
Paul F. Williams 262.54 
Frank Walla 116.60 
B. E. Woda 405.27 
John Semai 32.76 
James Sitko 14.96 
Mrs. Lois Fries 482.93 


Copies hereof shall be served upon the parties. 


(No. 10,383) 


HALLIE WOODWORTH v. PAUL DONALDSON d/b/a NORTH BLOOM- 


FIELD LIVESTOCK AUCTION. P&S Docket No. 3260. Decided 
February 17, 1966. 
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Reparation awarded—Default order 


Decision by Thomas J. Flavin, Judicial Officer 


DEFAULT ORDER 
This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). A timely com- 
plaint was filed under section 309 of the Act (7 U.S.C. 210) in 


which complainant seeks reparation against respondent. A copy 
of the complaint was served upon respondent and respondent has 
not filed an answer thereto. The issuance of an order without 
further procedure is appropriate pursuant to section 202.41(d) of 
the rules of practice (9 CFR 202.41(d)). 

Complainant, Hallie Woodworth, is an individual residing at 
Williamsfield, Ohio. Respondent, Paul Donaldson, North Bloom- 
field, Ohio, is an individual who at the time of the transaction in- 


volved in the complaint was engaged in the business of a market 
agency as a partner in the North Bloomfield Livestock Auction. 


During such time the North Bloomfield Livestock Auction stock- 
yard, North Bloomfield, Ohio, was a posted stockyard subject to 
the provisions of the Act. 

The facts alleged in the complaint are hereby adopted as find- 
ings of fact of this order and constitute a violation of the Act by 


respondent on the basis of which reparation may be awarded. 
Schweid v. Baltimore Livestock Auction Market Inc., 22 A.D. 54 


(1963) ; Lawson v. Umphlet, 22 A.D. 628 (1963) ; James Talcott, 
Inc. v. Burke, 145 F.Supp. 389 (1956). Accordingly, within thirty 


days from the date of this order, respondent shall pay to complain- 
ant, as reparation, the sum of $105.24, which we find to be the 


amount of damage to which complainant is entitled as a result of 
the violation found herein, with interest thereon at the rate of 
5% per annum from March 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 10,384) 


In re NATAN WEINBERG. P&S Docket No. 3550. Decided Febru- 
ary 23, 1966. 
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Dismissal—Service not perfected 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 
In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), complainant 


has moved to dismiss the complaint without prejudice due to the 


inability to perfect service thereof upon respondent. The com- 
plaint is hereby dismissed without prejudice. 


(No. 10,385) 


In re MARKET AGENCIES AT KANSAS CITY STOCK YARDS. P&S 
Docket No. 311. Decided February 24, 1966. 


Continuation of rates and charges 


Respondents’ current schedule of rates and charges is continued in effect up 
to and including April 29, 1966. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. 


Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondents are 
now operating under an order issued on December 16, 1965, con- 
tinuing in effect to and including February 28, 1966, an order is- 
sued on October 29, 1959 (18 A.D. 1168), which as modified by an 
order issued on January 22, 1962 (21 A.D. 32), authorizes assess- 
ment of the current temporary schedule of rates and charges. 


On February 17, 1966, a petition was filed on behalf of the re- 
spondents requesting, in part, that the current temporary schedule 
of rates and charges be extended for a period of 60 days. 


Prior to the issuance of the orders of October 29, 1959, and Jan- 
uary 22, 1962, authorizing increases in the rates and charges and 
a new charge relating to the branding of sheep, notices of the peti- 
tions therefor were published in the Federal Register, and, al- 
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though interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matters, no interested person noti- 
fied the Hearing Clerk of a desire to be heard. Inasmuch as the 
present request does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or any rates and charges for 
services not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 
portion of respondents’ petition in which respondents request a 60 
day extension of the current temporary schedule of rates and 
charges be granted. 


Since the parties are agreed, the 60 day extension is granted 
and the order of October 29, 1959, as modified by the order of 
January 22, 1962, is continued in effect during the life of this 
order. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become ef- 
fective on March 1, 1966. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not become effective in less 
than five days after their date. Undue delay in making this order 
effective may adversely affect the marketing of livestock. Ac- 
cordingly, good cause is found for making this order effective in 
less than 30 days. 


This order shall become effective on March 1, 1966, and remain 
in effect to and including April 29, 1966, unless modified or ex- 
tended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 10,386) 


CAMERON LIVESTOCK AUCTION v. ABBEVILLE COMMISSION CoOM- 
PANY AND IRA PACK, JR. P&S Docket No. 3467. Decided Feb- 
ruary 25, 1966. 


Liability of market agency for consignment proceeds to unpaid seller 
of consignor—Untimely cross-complaint 


Respondent market agency liable to unpaid seller for net proceeds applied 
by market agency to debt owed it by consignor with knowledge of exist- 
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ence of unpaid seller. Consignor also liable with market agency jointly 
and severally. 


Mr. Charles C. Smith, Jr., of Cameron, Tex., for complainant and for respond- 
ent Ira Pack, Jr. 
Mr. C. T. ‘Tad’ Sanders, of Kansas City, Mo., and Mr. Edward F. 
LeBlanc, of Abbeville, La., for respondent Abbeville Commission Com- 
pany. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed August 26, 1964, com- 
plainant seeks reparation in the sum of $4,407.08 alleging that 
65 head of cattle were sold by complainant to respondent Pack; 
that 57 of the cattle were resold by him at the Abbeville Commis- 
sion Company; that the Abbeville Commission Company stopped 
payment on the two checks issued to respondent Pack in purport- 
ed payment of the proceeds of the resale; that one of such checks 
had been endorsed by Pack and delivered to complainant in pur- 
ported payment for 27 of the cattle; that the other check had 
been deposited by Pack “to cover” the check issued by him to com- 
plainant for 38 of the cattle; and that complainant has not been 
paid for the 65 head of cattle. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in this proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served upon respondent Ira Pack, 
Jr., and upon the Abbeville Commission Company. A copy of the 
investigative report was also served upon complainant. 


On January 6, 1965, the Abbeville Commission Company filed 
an answer denying liability to complainant upon the ground that 
the purchaser of the cattle was respondent Pack, rather than the 
Abbeville Commission Company. The Abbeville Commission Com- 
pany also requested an oral hearing. By way of cross complaint 
the Abbeville Commission Company alleges that respondent Pack 
failed to pay for livestock purchases made from the Abbeville 
Commission Company on seven different dates during the period 
from April 7, 1964, through July 28, 1964; that in connection with 
such purchases Pack became indebted to the Abbeville Commis- 
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sion Company in the sum of $12,221.04 “against which Pack ap- 
plied” the proceeds of the sale of consigned cattle “leaving a bal- 
ance still now due and owing of $7,813.96”. Service of copies of 
the answer and cross complaint was made upon complainant and 
respondent Pack, respectively. No answer was filed by said re- 
spondent to the complaint or to the cross complaint. 


An oral hearing was held on April 30, 1965, at Beaumont, Texas. 
W. A. Bolding, of the Office of the General Counsel of this Depart- 
ment, served as presiding officer. Mr. Charles C. Smith, Jr., At- 
torney at Law, Cameron, Texas, represented complainant and re- 
spondent Pack. The Abbeville Commission Company was repre- 
sented by C. T. ‘Tad’ Sanders, Attorney at Law, Kansas City, Mis- 
souri and Edward F. LeBlanc, Attorney at Law, Abbeville, Louis- 
iana. Four witnesses testified at the hearing. Complainant and 
the Abbeville Commission Company, respectively, filed proposed 
findings of fact, conclusions of law, and orders. 


FINDINGS OF FACT 


1. Complainant, Cameron Livestock Auction, Box 729, Cameron, 
Texas, is owned by Lester Lawhorn. At all times material herein, 
complainant was registered under the Act with the Secretary of 
Agriculture as a market agency and dealer. 


2. Respondents John A. Richard and Roland Richard, partners 
doing business as Abbeville Commission Company, Abbeville, 
Louisiana, were at all times material herein registered under the 
Act with the Secretary of Agriculture as a market agency and 
dealer. 


38. Respondent Ira Pack, Jr., an individual whose current address 
is 3705 Erie Street, Houston, Texas, was at.all times material here- 
in engaged in the business of a dealer buying and selling livestock 
in commerce for his own account. 


4. In July, 1964, at the Cameron Livestock Auction stockyard, 
Cameron, Texas, a posted stockyard subject to the provisions of 
the Act, respondent Pack purchased livestock at auction from 
complainant as follows: 


Number Purchase 
Date of Head Price 
July 9 4 $ 313.21 
July 16 84 2,049.19 


July 23 27 1,848.21 
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5. In July, 1964, 57 of the 65 cattle purchased as set forth in 
finding of fact number 4, were resold for the account of respond- 
ent Pack at the Abbeville Commission Company stockyard, Abbe- 
ville, Louisiana, a posted stockyard subject to the provisions of 
the Act, as follows: 


Number Amount of Net Proceeds 
Date of Head of Sale 
July 21 80 $2,225.82 
July 28 27 2,181.26 


6. The Abbeville Commission Company issued and delivered to 
Pack two checks in purported payment of the net proceeds of the 
sale of the 57 cattle. The checks were in the amounts of $2,225.82 
and $2,181.26, respectively. 


7. The check in the sum of $2,225.82 was deposited by respond- 
ent Pack to his account in the First State Bank of Rogers, Texas. 
A check for $2,362.40 was drawn by respondent Pack on such bank 
account and delivered to complainant in purported payment for 
the 38 head purchased on July 9 and 16. 


8. The check for $2,181.26 was endorsed by respondent Pack 
and delivered by him to complainant in purported payment for the 
livestock purchased on July 23, 1964. Complainant paid $333.05 to 
Pack, which was the difference between the amount of the check 
and the purchase price of the cattle. 


9. The Abbeville Commission Company stopped payment of the 
two checks previously delivered to respondent Pack. The $2,362.40 
check drawn by said respondent on the First State Bank, Rogers, 
Texas, was thereafter returned by said bank unpaid and marked 
“drawn on uncollected funds”. 


10. At the time payment of the two checks was stopped by the 
Abbeville Commission Company, respondent Pack owed the former 
a sum in excess of the total amount of the two checks. Complain- 
ant has not been paid any amount in connection with the sale of the 
65 head of livestock to respondent Pack in July, 1964. 


11. When the 57 head were delivered by Pack to the Abbeville 
Commission Company, the latter had reason to know that the cat- 
tle had not been paid for by Pack and that he needed the proceeds 
of sale to pay the person who had sold the cattle to him. 


12. The complaint of the Cameron Livestock Auction was filed 
within 90 days of the accrual of the cause of action alleged there- 
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in. The cross complaint of the Abbeville Commission Company was 
filed more than 90 days after the accrual of the cause of action 
alleged therein. 


CONCLUSIONS 


During the period from January 7 through July 28, 1964, re- 
spondent Pack made 29 separate cattle purchases from the Abbe- 
ville Commission Company. The checks issued by Pack in purport- 
ed payment for six of such purchases were dishonored. Upon the 
dishonor of the checks issued in connection with purchases made 
on April 7, May 19 and June 9, 1964, respondent Pack issued and 
delivered other checks to the Abbeville Commission Company. 
Such checks were likewise dishonored, and respondent Pack issued 
a total of five additional checks with respect to the purchases of 
April 7 and May 19. Such five additional checks also were dishon- 
ored. 


In connection with each of the 29 purchases made in 1964, the 
sum of $100 was advanced to Pack by the Abbeville Commission 
Company to enable him to pay his operating expenses. Sometimes 
the Abbeville Commission Company also paid for the trucking of 
the animals purchased by Pack “to whatever destination he want- 
ed.” 


The checks issued by Pack to the Abbeville Commission Com- 
pany with respect to his purchases, were drawn on the First Na- 
tional Bank at Cameron, Texas. The Abbeville Commission Com- 
pany was under the impression that the account at the Cameron 
bank was Pack’s only bank account. Said commission company 
had anticipated that the checks issued by it to Pack on July 21 and 
28 would be deposited by him at the Cameron bank and that such 
bank would then honor some of the checks theretofore issued by 
Pack to the Abbeville Commission Company. However, the First 
National Bank of Abbeville, Louisiana, advised the Abbeville Com- 
mission Company that the check issued by the latter to Pack on 
July 21, 1964, had been presented at such bank for payment, and 
that such check had not been deposited by Pack to his account at 
the First National Bank at Cameron, Texas. Thereupon the Abbe- 
ville Commission Company contacted Pack and advised him that 
payment of the checks issued July 21 and July 28 would be stopped 
unless such checks were deposited by him at the Cameron bank. 
Since Pack indicated that he would not deposit such checks at the 
Cameron bank, the Abbeville Commission Company stopped pay- 
ment thereon. 
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In the cross complaint filed by the Abbeville Commission Com- 
pany against respondent Pack, it is alleged that in connection with 
seven cattle purchases made in 1964: 


..+ Pack became indebted to Abbeville in the total amount of 
$12,221.04, against which Pack applied $2,225.82 on July 21, 
1964 as the net proceeds of sale of livestock as consigned by 
Pack to Abbeville and against which Pack also applied 
$2,181.26 on July 28, 1964, as the net proceeds of sale of live- 
stock as consigned by Pack to Abbeville, leaving a balance still 
now due and owing of $7,813.96 which Pack has refused and 
still now does refuse to pay. ... 


At the hearing respondent Pack testified with regard to what 
he considered “the customary and usual way” he handled “pur- 
chases and sales from and to Abbeville Commission Company”: 


I never was asked at either place to give a check or to pay for 
cattle before I moved them. I had time to sell them, either 
surrender my own check to pay for the cattle a week later or 
when I sold the cattle to take the sale check and pay for the 
cattle. 


It has previously been held by the Secretary of Agriculture in 
administrative proceedings under the Packers and Stockyards 
Act that when a market agency sold livestock as a factor for a 
country buyer with knowledge that personal checks given by the 
country buyer for payment of livestock had to be covered by re- 
mittances to the country buyer by the market agency or the checks 
would be dishonored for insufficient funds, the market agency en- 
gaged in an unfair and deceptive practice when it applied the pro- 
ceeds from the sale of the cattle to the payment of an indebted- 
ness due it from the country buyer instead of covering the coun- 
try buyer’s personal check so that the seller could obtain payment 
for the livestock. In re Wright, P. & S. Docket No. 1043, decided 
November 18, 1938. See also Jn re Fulton, P. & S. Docket No. 464, 
decided November 11, 1935. 


In this particular case, in light of all the surrounding circum- 
stances, it must also be held that the market agency (the Abbe- 
ville Commission Company) engaged in an unjust practice in vio- 
lation of section 307 of the Act (7 U.S.C. 208) when it applied the 
proceeds of the sale of the 57 head to the prior indebtedness owed 
by Pack to it. Sehlichenmayer v. Miller, 24 A.D. 466 (1965). Cf. 
Means v. Bank of Randall, 146 U.S. 620 (1892); Cordell v. Hall, 
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34 Fed. 866 (1887). Accordingly, the Abbeville Commission Com- 
pany will be ordered to pay the amount of such net proceeds to 
complainant. 


A failure to pay in connection with a purchase of livestock in 
commerce at a posted stockyard constitutes an unjust practice in 
violation of the Act on the basis of which reparation may be 
awarded. Harvey Livestock Auction v. Miller, 24 A.D. 452 (1965). 
Respondent Pack admits that complainant was not paid for the 65 
head of livestock purchased from the latter by Pack in July 1964. 
Accordingly, respondent Pack will be ordered to pay complainant 
the purchase price. Said respondent will also be ordered to pay 
back the $333.05 paid by complainant to Pack upon delivery of the 
Abbeville Commission Company’s check for $2,181.26. Of course, 
respondents’ liability to complainant is joint and several. In other 
words, complainant is not entitled to be paid more than a total of 
$4,543.66 plus interest. 


ORDER 


Within 30 days from the date of this order, respondents shall 
jointly and severally pay to complainant the sum of $4,407.08, 
with interest thereon at the rate of 5% per annum from August 
1, 1964, until paid; and in addition respondent Pack shall severally 
pay to complainant the sum of $136.58 plus interest thereon at the 
rate of 5% per annum from August 1, 1964, until paid. 





The cross complaint of the Abbeville Commission Company is 
dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,387) 


In re CURTIS NORDHEIM, d/b/a NORTHEAST IOWA SALES COMMIS- 
SION. P&S Docket No. 3632. Decided February 25, 1966. 


Bonding requirements—Shippers’ proceeds—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond, using shippers’ proceeds for un- 
authorized purposes, failing to maintain the shippers’ proceeds account 

properly and failing to deposit proceeds promptly. 


CURTIS NORDHEIM 
Cite as 25 A.D. 214 


Mr. Jerome S. Ducrest for complainant. 
Mr. Maurice Hart, of Waukon, Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Director, Packers and Stockyards Division, 
Consumer and Marketing Service, on December 21, 1965, charges 
respondent with various violations of the Act and the regulations. 
In an answer filed on January 24, 1966, respondent admits the 
jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the re- 
port of the Hearing Examiner, and, for the purposes of this pro- 
ceeding only, consents to the issuance of a specified order, with 
findings of fact and conclusions based upon the allegations set 
forth in the Complaint as the findings of fact and conclusions of 
the Secretary, requiring respondent to cease and desist from the 
practices complained of in the Complaint. Complainant has recom- 
mended that the order agreed to by respondent in said answer be 
issued. 


FINDINGS OF FACT 


1. The Northeast Iowa Sales Commission stockyard, Waukon, 
Iowa, hereinafter referred to as the stockyard, is now and was at 
all times mentioned herein a posted stockyard subject to the pro- 
visions of the Act. 


2. Respondent, whose address is P. O. Box 73, Decorah, Iowa, 
is now and was at all times mentioned herein registered with the 
Secretary of Agriculture as a market agency to sell livestock on a 
commission basis and furnish miscellaneous stockyard services, at 
the stockyard, and as a dealer to buy and sell livestock for his own 
account in commerce. 


3. Respondent, at the stockyard, operated as a market agency 
without furnishing the specified increased bond coverage required 
by the Act and the regulations. On the basis of the volume of re- 
spondent’s livestock transactions at the stockyard during the 
period from May 1, 1964, through April 30, 1965, respondent was 
required to increase from $25,000.00 to $51,000.00 the amount of 
bond maintained by him to secure the performance of his financial 
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obligations as a market agency. On or about July 20, 1965, re- 
spondent was informed of such required increased bond coverage 
in writing. On September 24, 1965, respondent was again notified 
by certified mail of the requirement of the increased bond cover- 
age. Notwithstanding said notices, respondent continued to op- 
erate as a market agency at the stockyard without furnishing the 
required increased bond coverage. 


4. Respondent, during the months of June, July, August and 
September 1965, used funds received as proceeds from the sale, at 
the stockyard, of livestock consigned to him for sale on a commis- 
sion basis for purposes of his own and purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors, and failed to maintain properly his custo- 
dial account for shippers’ proceeds, in that: 


(a) Respondent, as of June 30, 1965, had a shortage in shippers’ 
proceeds in the amount of $13,445.66. As of said date, respondent 
had outstanding checks drawn on his custodial account for ship- 
pers’ proceeds in the amount of $30,707.40 and had, to offset said 
checks, a bank balance of $2,682.84. proceeds on hand in the 
amount of $13,179.07, and current proceeds receivable in the 
amount of $1,399.83, or a total of only $17,261.74, resulting in said 
deficiency in shippers’ proceeds of $13,445.66. 


(b) Respondent, as of September 30, 1965, had a shortage in 
shippers’ proceeds in the amount of $23,145.69. As of said date, 
respondent’s custodial account for shippers’ proceeds was over- 
drawn in the amount of $916.34 and respondent had outstanding 
checks drawn on said custodial account for shippers’ proceeds in 
the amount of $37,930.82 and had, to offset said overdraft and out- 
standing checks, deposits in transit in the amount of $15,000.00 
and proceeds receivable in the amount of $701.47, or a total of only 
$14,785.13, resulting in said deficiency in shippers’ proceeds of 
$23,145.69. 


(c) Respondent, at the stockyard, on or about 17 specified dates, 
purchased livestock either for market support or for other pur- 
poses and, in connection with such purchases, failed to properly 


deposit in his custodial account for shippers’ proceeds the pur- 
chase price of the livestock. 
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CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 and 4, it is 
concluded that respondent has violated sections 304, 307 and 
312(a) of the Act and sections 201.10, 201.29, 201.30, 201.40, 
201.41 and 201.42 of the regulations. 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained of 
in the Complaint and complainant has recommended that such an 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(a) Operating as a market agency, in commerce, without fur- 
nishing and maintaining a reasonable bond or its equivalent as 
required by the Act and the regulations. 


(b) Using funds received from the sale, in commerce, of live- 
stock consigned to him for sale on a commission basis for purposes 
of his own and purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers. 


(c) Failing to maintain properly his custodial account for ship- 
pers proceeds. 


(d) Failing to deposit in his custodial account for shippers’ pro- 
ceeds before the close of the next business day following the sale 
of consigned livestock the full purchase price of all consigned live- 
stock purchased by respondent for market purposes or for any 
other purposes. 


This order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties. 


(No. 10,388) 


TADLOCK LAND & CATTLE Co. v. FORT WoRTH STOCKYARDS. P&S 
Docket No. 3640. Decided February 25, 1966. 


Stipulation of facts—Stockyard not negligent—Destruction of animal 


Where parties requested decision on stipulated facts, it is found that stock- 
yard was not negligent in escape of animal from stockyard or in destroy- 
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ing animal that had escaped and had become dangerous, and complaint 
dismissed. 


Complainant and respondent pro se. 
Miss Eva S. Reifenberg, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. 


In a complaint filed August 16, 1965, complainant seeks repara- 
tion alleging that respondent’s employees lost control over a bull 
and ordered that the animal be shot without first contacting com- 


plainant. It is further alleged that respondent has refused to pay 
complainant for the bull. 


Respondent filed an answer denying liability to complainant. 
There was filed in the proceeding, an agreed statement of facts, 


signed by the parties, wherein they request that a decision be 
rendered on the basis of facts as stipulated, without oral hearing. 


Accordingly, an order will be issued without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Tadlock Land & Cattle Co., Fort Worth Stock 
Yards, Fort Worth, Texas, is a corporation registered under the 
Act with the Secretary of Agriculture as a dealer. 


2. Respondent, Fort Worth Stockyards, a Division of United 
Stockyards Corporation, Fort Worth, Texas, operates a posted 
stockyard subject to the provisions of the Act, hereinafter refer- 
red to as the stockyard. 

3. On May 18, 1965, at the stockyard, a bull belonging to com- 
plainant was unloaded from a truck into a chute pen. After it was 
unloaded, the bull jumped over several gates and escaped from the 
stockyard. The truck which had transported the bull to the stock- 
yard, followed the animal. The bull stayed near the truck attempt- 
ing to fight the truck and other vehicles parked close by. Fearing 
that the bull might hurt someone, Kenneth Burson, respondent’s 
yardmaster, ordered that the bull be shot. Thereupon, the bull was 
killed. 


4. The complaint was filed within 90 days of the accrual of the 
alleged cause of action. 
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CONCLUSIONS 


It does not appear that the bull’s escaping is attributable to any 


negligence of respondent or to a failure on its part to render rea- 
sonable stockyard services. Respondent’s determination that the 
bull be shot was made in good faith; and, in light of the circum- 


stances, such determination cannot be said to have been unwar- 


ranted. It is therefore concluded that respondent should not be 
held liable to the complainant in this proceeding. 


ORDER 


The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,389) 


In re ALFORD S. BAILEY. P&S Docket No. 3581. Decided February 
28, 1966. 


Failure to pay when due—Checks—Records—Insolvency—Suspension 
of registration—Default 
Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased in commerce and from issuing insufficient funds 
checks in purported payment of such livestock, is ordered to keep records 


that fully disclose all transactions in his business under the act and is 
suspended as a registrant for 30 days and thereafter until no longer 
insolvent. 


vy. Raymond W. Fullerton for complainant. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed February 1, 1966, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding, ex- 
cept that we find no violation of section 201.46 (a) of the regula- 
tions issued pursuant to the act (9 CFR 201.46 (a)) by reason of 
the facts set forth in Finding of Fact 7 thereof and the word “‘wil- 
fully” in the second line of the second paragraph of the order is 


hereby deleted and there is substituted therefor the words “will 
fully”’. 
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This order shall become effective on the 10th day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 ef 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on August 3, 1965, by the Acting Director, Packers and Stock- 
yards Division, Consumer and Marketing Service, United States 
Department of Agriculture. It is alleged that the respondent Al- 
ford S. Bailey, an individual whose address is Route 2, Gaffney, 
South Carolina, is now, and was at all times mentioned herein, 
registered with the Secretary of Agriculture to engage in the busi- 
ness of a dealer buying and selling livestock in commerce for his 
own account. The respondent is charged with wilfully violating 
sections 312(a) and 401 of the act (7 U.S.C. 312(a) and 221) ; and 
sections 201.43(b) and 201.46(a) of the regulations (9 CFR 201.43 
(b) and 201.46(a)). A copy of the complaint and a copy of the 
rules of practice were served upon respondent August 6, 1965. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the complaint, 
and, in effect, a waiver of oral hearing. Notwithstanding such no- 
tice, the respondent has not filed an answer. The matter was re- 
ferred to Will Rogers, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture for the prepa- 
ration of a report without further investigation or hearing pursu- 
ant to section 202.9(c) of the rules of practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. Respondent, Alford S. Bailey, is an individual whose address 
is Route 2, Gaffney, South Carolina. Respondent is now, and was 
at all times mentioned herein, registered with the Secretary of 
Agriculture to engage in the business of a dealer buying and sell- 
ing livestock in commerce for his own account. 


2. The Bulloch Stock Yards, Statesboro, Georgia, the Parker’s 
Stock Yard, Statesboro, Georgia, and the Statesville Livestock 
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Market stockyard, Statesville, North Carolina, are now, and were 


at all times mentioned herein, posted stockyards subject to the 
provisions of the Act. 


3. Respondent’s current liabilities exceed his current assets. As 
of June 16, 1965, respondent’s current liabilities exceeded his cur- 
rent assets by approximately $64,000.00. 


4. Respondent, on or about the dates and in the transactions 
listed below, and at divers other times during the period from May 
1, 1965, through June 30, 1965, purchased livestock in commerce 
for his own account and, in connection therewith, issued checks 
drawn on his account in The Haynes Bank, Cliffside, North Caro- 
lina, in purported payment of the purchase price thereof, without 
having and maintaining sufficient funds on deposit in said account 
to pay such checks: 


Date of Date Check Seller of Live- Head of Amount of 

Purchase Issued stock and Payee Livestock Check 

1965 1965 of Check Purchased 

May 18 May 25 Statesville Livestock 34 $2,926.84 
Market 

May 25 June 1 Statesville Livestock 37 3,833.59 
Market 

May 26 May 27 Parker’s Stock Yard 32 1,723.65 

May 27 May 28 Bulloch Stock Yards 34 3,624.12 

June 2&3 June 3 Parker’s Stock Yard 41 1,823.13 


5. Respondent, on or about the dates and in the transactions 
listed below, and at divers other times during the period from May 
1, 1965, through June 30, 1965, purchased livestock in commerce 
for his own account and, in connection therewith, failed to pay, 
when due, the purchase price thereof: 


Date of Seller of Head of Live- Purchase 
Purchase Livestock stock Purchased Price 

May 18 __ Statesville Livestock Market 34 $2,926.84 
May 25 Statesville Livestock Market 37 3,833.59 
May 26 +#Parker’s Stock Yard 32 1,723.71 
May 27 Bulloch Stock Yards 34 3,624.12 
June 1 Statesville Livestock Market 31 3,431.97 
June 2&8  Parker’s Stock Yard 41 1,823.13 


6. Respondent, as of the date of the issuance of this Complaint, 
has failed to pay, in full, for the livestock purchases described 
and listed in Finding 5 herein. 
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7. Respondent failed to keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business under the Act, in that as of June 16, 1965, respondent 
failed to keep a general ledger containing accounts showing his 
assets, liabilities, income, expenses, and net worth or capital; 
monthly reconciliations of his bank account; a record of his out- 
standing checks; and a record of his accounts receivable and ac- 
counts payable. 


CONCLUSIONS 


By reason of Finding of Fact 3, hereof, respondent’s financial 
condition does not meet the requirements of the act (7 U.S.C. 
204) ; and by reason of Findings of Fact 4, 5, 6, and 7, hereof, re- 
spondent has wilfully violated sections 312(a) and 401 of the act 
(7 U.S.C. 213(a) and 221), and section 201.43(b) and 201.46(a) 
of the regulations (9 CFR 201.43(b) and 201.46(a)). 


ORDER 


Respondent shall cease and desist from (1) failing to pay, when 
due, the full purchase price of livestock purchased in commerce; 
and (2) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank upon which they are drawn to pay such checks. 























Respondent shall keep such accounts, records, and memoranda 
as wilfully and correctly disclose all transactions involved in his 
business under the act, including, among other things, a general 
ledger containing accounts showing his assets, liabilities, income, 
expenses, and net worth or capital; monthly reconciliations of his 
bank account; records of his outstanding checks; and a record of 
his accounts receivable and accounts payable. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until such time as respondent 
shall demonstrate that he is no longer insolvent. At the request 
of respondent, when he demonstrates that he is no longer insolv- 
ent, a supplemental order will be issued in this proceeding termi- 
nating such suspension after the 30 day suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies shall be served upon all parties. 
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(No. 10,390) 


In re GROVER C. DAVIS. P&S Docket No. 3469. Decided February 
28, 1966. 


Bonding requirements—Suspension of registration 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded and is suspended as a registrant until he 
complies fully with the bonding requirements of the act and the regula- 
tions issued thereunder. 


Mr. Samuel J. Harris for complainant. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner, 
filed November 5, 1965, to which respondent filed exceptions lack- 
ing in merit, are adopted as the final decision and order in this 
proceeding. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act: 
It was instituted by a complaint filed on February 18, 1965, by 
the Acting Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service (now the Consumer and Marketing Serv- 
ice), United States Department of Agriculture. The respondent, 
Grover C. Davis, of Paso Robles, California, was charged with 
operating as a livestock market agency and dealer without the 
reasonable bond required by the Act. Copies of the complaint and 
the applicable rules of practice were personally served on re- 
spondent on April 10, 1965, with a notice in writing that failure 
to file an answer in 20 days, specifically denying any allegation 
of the complaint and requesting oral hearing, would constitute 
admission of such allegation and waiver of oral hearing. Re- 
spondent filed a statement on May 5, 1965, indicating that he in- 
tended to get the required bond if he continued in business, but 
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not denying any allegations of the complaint nor requesting an 
oral hearing. 


On October 22, 1965, complainant filed a recommendation that 
the matter be treated as a default and an order be issued that re- 
spondent be suspended as a registrant until he complies with the 
bonding requirements of the Act. The file was sent to the Offica 
of Hearing Examiners on October 25, 1965, and the proceeding 
was assigned to Hearing Examiner Jack W. Bain on October 29, 
1965. Accordingly, pursuant to section 202.9 of the rules of prac- 
tice, the examiner filed a decision recommending that the order 
suggested by complainant be issued. 


PROPOSED FINDINGS OF FACT 


1. Templeton Sales Yard, Inc., Templeton, California and 
Humboldt Livestock Auction, Inc. stockyard, Fortuna, California, 
hereinafter called the stockyards, are now, and were at all times 
material herein, posted stockyards subject to the provisions of the 
Act. 


2. Respondent, Grover C. Davis, whose address is P. O. Box 
732, Paso Robles, California, is now, and was at all times mater- 
ial herein, engaged in business as a dealer, buying and selling 
livestock in commerce for his own account, and as a market 
agency, buying livestock in commerce on a commission basis, and 
was at all times material herein registered with the Secretary of 
Agriculture as a dealer and market agency subject to the Act. 


3. The surety bond which respondent maintained to secure per- 
formance of his dealer and market agency obligations under the 
Act was terminated on October 21, 1964. The Area Supervisor, 
Packers and Stockyards Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture, for the area that 
includes the State of California, by a letter dated September 29, 
1964, and received by respondent about December 7, 1964, noti- 
fied respondent of the termination date of his bond’‘and informed 
him that he would have to furnish the required bond if he con- 
tinued to operate as a registrant under the Act. Notwithstand- 
ing this notice, respondent continued to engage in business as a 
dealer, buying and selling livestock at the stockyards for his own 
account, and as a market agency, buying livestock at the stock- 
yards on a commission basis, without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 
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PROPOSED CONCLUSIONS 


By reason of the facts stated above, respondent has violated 
Section 312(a) of the Act (7 U.S.C. 213(a)), and sections 201.29 
and 201.30 of the regulations thereunder (9 CFR 201.29, 201.30). 
Accordingly, respondent should be ordered to cease and desist 
from operating without the required bond, and that his registra- 
tion be suspended until he furnishes the required bond. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business in 
any capacity for which bonding is required under the Act and the 
regulations, without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and the regulations there- 
under. 


Respondent is suspended as a registrant under the Act until 
such time as he fully complies with the bonding requirements of 
the Act and the regulations. When respondent has complied fully 
with the bonding requirements of the Act and the regulations, a 
supplemental order will be issued in this proceeding terminating 
this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
DISMISSAL—MOTION OF PARTIES 
(No. 10,391) 


VICTOR GLAUB v. YEAGER AND SULLIVAN, AND JEWEL EARLY. P&S 
Docket No. 3547. Order issued February 7, 1966. 
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AGRICULTURE DECISIONS—Cont. 
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B. G. ANDERSON Co., INC. v. RALPH & CONO COMUNALE. PACA 
Docket No. 9776. Decided February 3, 1966. 


Novation not established—Suitable shipping condition—Voluntary 


price adjustment 


Where novation or breach of suitable shipping condition warranty not estab- 
lished, and where seller’s price adjustments on shipments of watermelons 


were made voluntarily and not conditioned upon immediate payment as 
alleged, respondent liable for unpaid balance of adjusted price. 


Huebsch and Aulls, of Eustis, Fla., for complainant. 
Respondent pro se. 
Miss Daphne M. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $851.64 in con- 





merce, 





nection with two shipments of watermelons in interstate com- 





B. G. ANDERSON CO., INC. v. COMUNALE 229 
Cite as 25 A.D. 228 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 


Respondent filed an answer, denying liability in connection with 
the transaction. Since the amount involved does not exceed 


$1500, the issues are submitted under the shortened procedure 
provided in the Rules of Practice (7 CFR 47.20). Pursuant to 
such procedure, complainant filed an opening statement, respond- 
ent filed an answering statement, and complainant filed a state- 
ment in reply. Respondent also submitted a brief. 


FINDINGS OF FACT 


1. Complainant, B. G. Anderson Co., Inc., is a corporation 
whose address is P. O. Box 1810, Eustis, Florida. 


2. Respondent is an individual, Cono Richard Comunale, doing 


business as Ralph & Cono Comunale, whose address is 16 Lee 
Court, Franklin Square, Long Island, New York. At the time of 
the transaction involved herein, respondent was licensed under 


the Act. 


3. On or about June 5, 1964, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent two 


truckloads of U.S. No. 1 Long Gray watermelons, at $3 per cwt, 
f.o.b. Florida shipping point, for total invoice prices of $1,166.40 
and $1,032.60. 

4. Complainant shipped on June 3, 1964, from Brooksville, 
Florida, in a trailer bearing tag number 873 KE NC, 1,850 water- 
melons weighing 38,880 pounds. On June 4, 1964, complainant 


shipped from Weirsdale, Florida, in a trailer bearing tag number 
4123 KP NC, 1,600 watermelons weighing 34,420 pounds. Both 


loads of watermelons were rolling at the time of sale and diver- 
sion to respondent at Long Island, New York. 

5. The watermelons arrived at destination on or about June 8, 
1964. Both shipments were accepted by respondent, although re- 
spondent called complainant by phone and reported some damage 
to the watermelons shipped in Trailer 873 KE NC. A Federal 
inspection was made of the melons in this trailer at 1:45 p.m. on 


that date. The pertinent part of the report of this inspection is 
as follows: 


“Quality: Mature, clean, generally well formed, many fairly 
well formed. Characteristic color, flesh good red color. 


Average 2% grade defects, chiefly scars. 
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“Condition: Firm, fairly bright to bright appearance. Aver- 
age 2% damage by bruising. Average 12% damage by sun- 
burn. No decay.” 


6. Respondent disposed of the watermelons and remitted to 
complainant $197 on the melons shipped in Trailer 873 KE NC 
and $946.55 for the melons shipped in Trailer 4123 KP NC. No 
additional payments have been made to complainant in connec- 
tion with the two shipments of watermelons. 


7. The formal complaint was filed on March 1, 1965, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Complainant alleges that upon arrival of the watermelons at 
destination, respondent called complainant’s Mr. B. G. Anderson 
and stated that there was some damage to the melons from sun- 
burn and asked how to handle the situation. According to com- 
plainant, respondent stated that the damage did not appear to be 
serious and that he might be able to get by with them as they 
were, but if he found upon unloading that the damage was more 
serious, he might need some protection for the sunburned melons. 
Complainant further alleges that Anderson told respondent to 
proceed with unloading and if the damage was serious enough to 
warrant an adjustment to call complainant immediately and a 
settlement would be made. Complainant states that nothing 
further was heard from respondent, “eliminating the necessity 
of an adjustment.” Complainant states that respondent did not 
at any time attempt to reject either load of the watermelons, nor 
did he request permission to handle either load for complainant’s 
account. Notwithstanding, respondent rendered an accounting 
to complainant on Trailer No. 873 KE NC and remitted only $197. 


Respondent alleges in his answer that upon arrival of the 
watermelons, he notified Mr. Anderson that they were not suit- 
able for chain store use, and asked Anderson to divert the water- 
melons elsewhere. Presumably, this relates only to the melons 
shipped in Trailer 873 KE NC, since the evidence shows there 
was no controversy as to the condition of the melons in Trailer 
4123 KP NC. Respondent avers that Anderson told him to work 
the load since he had no other destination for it, and that “upon| 
completion of the load I should tell him how much money there 
was taken in for this trailer.” Respondent further states that 
“T treated it as a consignment load which has been customary 
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procedure in our business when a shipper tells you to work a 
load out to the best of your ability for him.” 


Respondent does not contend that he was specifically instructed 
by complainant to handle the load of watermelons in question for 
complainant’s account. In fact, a letter dated August 5, 1964, 
addressed to complainant’s Mr. Anderson, clearly indicates that 
respondent did not receive instructions from complainant to 
handle the load of melons on a consignment basis. In this letter, 
respondent states that, “You actually mis-represented the fruit, 
therefore I am treating second load on a handled basis, since it 
took me time, and expense to dispose of the poor fruit.’”’ Wie con- 
clude that respondent had no authority to change the purchase 
and sale to a consignment transaction with respect to the water- 
melons shipped in Trailer No. 873 KE NC. 


Having accepted the watermelons, respondent is liable to com- 
plainant for the contract prices of the melons, less any established 
damages respondent may have suffered as a result of any breach 
of the contract on the part of complainant. Respondent contends 
that complainant shipped inferior merchandise which failed to 
meet the requirements of the contract. In this f.o.b. transaction, 
complainant warranted that the watermelons were in suitable 
shipping condition; that is, that they were in a condition which 
if handled under normal transportation service and conditions, 
would assure delivery without abnormal deterioration at the des- 
tination specified in the contract. The question to be decided here 
is whether the melons were abnormally deteriorated upon arrival. 
The United States Standards for U.S. No. 1 watermelons allows 
a 10% tolerance for defects, provided that not more than one half 
this amount, or 5%, may be badly misshapen or seriously damag- 
ed, including therein not more than 1% for decay. Although the 
watermelons in Trailer 873 KE NC failed to grade U.S. No. 1 at 
destination on account of condition, the contract did not require 
that the melons meet this grade at destination, and we do not 
think the melons were abriormally deteriorated upon arrival. On 
the basis of this inspection, we are unable to conclude that com- 
plainant failed to deliver watermelons meeting contract specifica- 
tions. Having failed to establish a breach of contract on the part 
of complainant, respondent is liable for the contract price of the 
melons. 


However, complainant made voluntary adjustments on both 
shipments of watermelons, although the parties understood and 
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agreed there was no claim of damage or a breach in connection 
with the load shipped in Trailer No. 4123 KP NC. On that ship- 
ment, complainant allowed respondent an adjustment of $86.05, 
which complainant states was 14¢ per pound on the f.o.b. price. 
On the other load, complainant allowed respondent $203.81, which 
complainant states was the full delivered price on the 12% sun- 
burned melons. Respondent has remitted to complainant in full 
for the melons in Trailer 4123 KP NC, less the $86.05 allowanca. 
On the other load, respondent remitted only $197, or $765.59 less 
than the adjusted invoice price. Complainant contends that re- 
spondent should pay not only the latter amount, but also the 
$86.05 which complainant allowed respondent on the good load of 
watermelons, claiming that this adjustment was made to induce 
immediate payment of the balance due on the other load. The 
evidence, however, does not support complainant on this point. 
A letter attached to the complaint as Exhibit No. 15, sent to re- 
spondent by complainant on July 2, 1964, indicates a voluntary 
unconditional allowance on the two loads of watermelons, as in- 
dicated above. Since respondent has remitted the full adjusted 
invoice price on the load shipped in Trailer 4123 KP NC, we con- 
clude that respondent has no further liability in connection with 
this load. We further conclude that respondent is liable to com- 
plainant on the other load in the amount of $765.59, after deduc- 
tion of the $203.81 allowance by complainant and the payment of 
$197 made by respondent. Respondent’s failure to pay the full 
adjusted purchase price for this shipment is in violation of Sec- 
tion 2 of the Act. Complainant should be awarded reparation 
against respondent in the amount of $765.59, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $765.59, with interest thereon 
at the rate of 5 percent per annum from July 1, 1964, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,393) 


EDINBURG CITRUS ASSOCIATION v. CROOKSTON POTATOE COMPANY. 
PACA Docket No. 9854. Decided February 3, 1966. 
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Purchase and sale—Broker—Evidence—Acceptance—Liability 


Where complainant proved sale of grapefruit to respondent as evidenced by 
invoice, notwithstanding failure of broker to issue memorandum of sale, 
respondent as buyer is liable to complainant for purchase price of the 
fruit accepted. 


Complainant and respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involv- 
ing a quantity of grapefruit in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent, who filed an answer thereto, denying liability to com- 
plainant. 


Since the amount of damages claimed in the complaint does not 
exceed $1,500, the evidence is submitted under the shortened pro- 
cedure provided in the rules of practice. Under this procedure 
the pleadings filed by the parties, being verified, are considered 
as evidence in the case (7 CFR 47.20(a)). In addition, com- 
plainant and respondent, respectively, were given the opportunity 
to submit further evidence by means of an opening and an 
answering statement. However, neither did so. Complainant filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Edinburg Citrus Association, is an associa- 
tion whose address is P. O. Box 127, Edinburg, Texas. 


2. Respondent is an individual, Thomas Edward Hanson, doing 
business as Crookston Potatoe Company, whose address is 1514 
South Main Street, Crookston, Minnesota. At the time of the 
transaction involved herein, respondent was licensed under the 
act. . 
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8. On November 7, 1964, in the course of interstate commerce, 
complainant sold to respondent 344 half-box cartons of grape- 
fruit, U.S. No. 2 grade, and 800 20-pound bags of grapefruit, U.S. 
No. 3 grade, at an agreed price of $1,293.60, f.o.b. Edinburg, 
Texas. The transaction between the parties was negotiated by 
Magic Valley Produce Company,! Pharr, Texas, acting through 
its vice president, Joe Martin Ratajack. No memorandum or 
confirmation was issued by Magic Valley in connection with the 
transaction. 





4. Complainant, on November 7, 1964, shipped from Edinburg, 
Texas, to respondent at Crookston, Minnesota, grapefruit meet- 
ing the requirements of the contract set forth above. Transporta- 
tion for the grapefruit had been procured by Magic Valley, 
through Ratajack. 


5. Complainant sent its invoice No. 1788, dated November 7, 
1964, to respondent, setting forth the quantities of grapefruit 
purchased and the respective f.o.b. purchase prices thereof. In- 
cluded also on the invoice was the notation: 


“Broker: Magic Valley Produce” 



















Respondent received the invoice and made no protest to com- 
plainant concerning its contents. Respondent also received and 
accepted the grapefruit involved herein, and likewise made no 
objection to complainant concerning the shipment. 


6. The formal complaint was filed on April 30, 1965, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The primary issue presented for decision herein relates to the 
identity of the purchaser of the subject grapefruit. Complainant, 
in the sworn complaint signed by its manager, S. E. Hyde, alleges 
that it sold the grapefruit to respondent, with Ratajack acting 
as broker. Respondent, in his verified answer, denies that he pur- 
chased the citrus from complainant, alleging that it was obtained 
from Magic Valley as payment for potatoes which respondent 
had previously sold and delivered to Magic Valley. 


Since the parties put forth affirmative but conflicting allega- 
tions with respect to the purchase and sale of the grapefruit, the 


1 The Department’s records, of which we take official notice, show that Magic Valley Pro- 
duce Company, at the time of the transaction involved herein, was operating as a corpora- 
tion, with Fred Talley Braunig as president and Joe Martin Ratajack as vice president 
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burden rests upon them to support their respective allegations by 
a preponderance of the evidence. Penick v. Wilson, 22 A.D. 714. 


Complainant’s allegation with respect to its shipment of the 
grapefruit, and the receipt and acceptance of the shipment by re- 
spondent, without protest, is uncontroverted. Furthermore, com- 
plainant’s statement in the informal complaint (Exhibit No. 1 to 
the report of investigation), that it sent a copy of the invoice to 
complainant in connection with this transaction, is likewise un- 
controverted, for respondent neither denies having received the 
invoice nor claims to have protested its contents to complainant. 


Respondent’s evidence in support of his position in this case 
consists of his denying, in his verified answer, that he purchased 
the subject produce from complainant. Respondent, instead, al- 
leges that this was a transaction which he negotiated with Magic 
Valley’s Fred Braunig, whereby Magic Valley was to provide re- 
spondent with citrus as payment for potatoes previously shipped 
to Magic Valley by respondent. 


Magic Valley’s Joe Ratajack wrote to the Department on 
March 15, 1965, concerning this transaction. In this letter (Ex- 
hibit No. 4, report of investigation) Ratajack stated that Magic 
Valley did not act as broker in this transaction, but “... merely 
got the two parties together.” This, according to Ratajack, ex- 
plains why Magic Valley issued no memorandum or other paper 
confirming the transaction. 


Ratajack’s statement, that Magic Valley did not act as a broker 
in this transaction, is a conclusion with which we disagree. Com- 
plainant alleges that Ratajack acted as broker herein, and Rata- 
jack admits that he, acting for Magic Valley, brought the parties 
together. Accordingly, we conclude that the evidence justifies a 
finding that Magic Valley acted as broker in this transaction, 
which conclusion is not altered by its failure to issue a memoran- 
dum of sale. 


Respondent’s defense to the complaint in this case is based 
upon his allegation, contained in his answer, that he purchased 
the produce from Magic Valley through its president, Fred Brau- 
nig. Respondent, however, has not submitted the statement of 
Braunig as evidence herein, despite the fact that Braunig ap- 
parently would be the only person able to substantiate respond- 
ent’s claim with- respect to the alleged agreement made with 
Magic Valley in connection with the subject fruit. Furthermore, 
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respondent has failed to submit any other evidence that would 
support his claimed relationship with Magic Valley in connection 
with this transaction. 


In passing, we think it not inappropriate to comment on the 
evidentiary worth of the invoice issued by complainant. Giving 
the language contained in the invoice its usual meaning, we think 
the document indicated a sale of the subject grapefruit by com- 
plainant to respondent, through Magic Valley as broker. Since 
respondent does not deny receiving the invoice, we think it reas- 
onable to infer that the contents of the invoice put him on notice 
that complainant was looking to him for payment of the f.o.b. 
price of the shipment. Despite this inference, however, and des- 
pite the fact that respondent denies liability to complainant for 
the purchase price of the fruit, respondent neither claims, nor 
submitted evidence to show, that he made any protest to com- 
plainant. While we do not think that respondent’s silence in this 
instance was sufficient, of itself, to establish a contractual rela- 
tionship with complainant, we think it is evidence to be consider- 
ed, together with all the other factors in this case. See J. R. Bar- 
nett v. Manzo Bros. & Co., Inc., 6 A.D. 1150, 1155. 


Upon a consideration of all the evidence, we conclude that com- 
plainant has sustained its burden of proof in this proceeding, by 
a preponderance of the evidence, and that respondent has not. 
Respondent’s acceptance of the grapefruit thus rendered him li- 
able to complainant for the f.o.b. purchase price of $1,293.60, as 
provided by the terms of the contract established by complainant. 
Respondent’s failure to pay this sum to complainant is in viola- 
tion of section 2 of the act, for which reparation should be award- 
ed, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,293.60, with interest there- 


on at the rate of 5 percent per annum from December 1, 1964, un- 
til paid. 


Copies of this order shall be served upon the parties. 
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(No. 10,394) 


K. MALOFY & SON v. BACON BROTHERS, INC. PACA Docket No. 
9231. Decided February 3, 1966. 


Petition for reconsideration dismissed 


As the order of September 30, 1965, is supported by the evidence and the law 
applicable thereto, complainant’s petition for reconsideration is dismissed. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued September 30, 1965, awarding reparation to complainant 
against respondent. On October 8, 1965, and for good reason 
shown by complainant, an order was issued staying the order of 
September 30, 1965, pending the issuance of a further order in 
the proceeding, and giving complainant until October 21, 1965, 
within which to file a petition for reconsideration of the prior 
order. 


Complainant filed its petition for reconsideration on October 
20, 1965. Complainant contends, in effect, that the order of Sep- 
tember 30 is in error in failing to find that the contract included 
the following two terms with respect to the handling by respond- 
ent of carloads of potatoes not sold at shipping point: (1) there 
would be no tramping, or circuitous or delayed routing of cars 
and (2) the carloads would be sold within seven or eight days 
after shipment. It is urged that the evidence establishes that the 
parties so agreed. 


In the order of September 30, 1965, the testimony of the wit- 
nesses relating to the disputed terms of the contract was discus- 
sed at length. The testimony of complainant’s witnesses was not 
convincing that any specific time within which respondent had to 
sell the loads had been agreed upon. We concluded, as did the 
Presiding Officer who held the hearing, that complainant had 
failed to sustain the burden of proving this contention by a pre- 
ponderance of the evidence. We are still of that same opinion. 


We also stated in the prior order that it was unnecessary to 
determine whether respondent contracted to ship the loads not 
sold at shipping point to Chicago, Illinois, without any delay or 
holding at points enroute because there was no proof of the dam- 
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ages sustained by complainant as a result thereof. The damages 
claimed by complainant on 38 cars were based on market quota- 
tions at Chicago seven or eight days after shipment from Shaf- 
ter, California. The evidence of respondent was convincing that, 
although these cars were not sold within seven days or eight after 
shipment, respondent diligently attempted to sell them as soon 
as possible and that, even if the loads had been shipped direct to 
Chicago, respondent could not have sold them any sooner than it 
did or realized a higher amount. 

































Complainant also claims that the award should have included 
damages of $3,837.52 for ice, demurrage and other charges ac- 
cumulated due to the manner in which the cars were routed. The 
evidence, however, indicates that the expenses would have been 
the same or more if the cars had been shipped direct to Chicago 
and held there until sold. 





Upon reconsideration, it is concluded that the questions raised 
by the petition were sufficiently considered in the order of Sep- 
tember 30 and that the order is supported by the evidence and 
the law applicable thereto. Accordingly, the petition is dismissed 
without prior service upon respondent and the order of Septem- 
ber 30, 1965, is reinstated, except that the reparation awarded 
therein shall be paid within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 10,395) 


MARTIN GANDY v. MAx LUTZ COMPANY. PACA Docket No. 9710. 
Decided February 4, 1966. 





Joint venture—Failure to harvest—Failure to meet requirements of 
carrot marketing order—Dismissal 


Where partner in joint venture failed to prove that substantial proportion of 
unharvested carrots met requirements of carrot marketing order, amend- 
ments to which were published in Federal Register to become effective 
subsequent to joint venture agreement and of which he had knowledge, 


his complaint against other joint venturer for failure to harvest is 
dismissed. 






. Sid L. Hardin, of Edinburg, Tex., for complainant. 
Ewers, Toothaker, Ewers, Byfield & Abbott, of McAllen, Tex., for 
respondent. 

Mr. W. A. Bolding, Presiding Officer. 


yes 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed July 6, 1964, and the formal 
complaint was filed January 12, 1965. Complainant seeks repa- 
ration against respondent in the sum of $10,115.46, or the alter- 
nate sum of $6,115.46, the damages which are alleged to have re- 
sulted from respondent’s failure to perform his duties under a 
contract providing for complainant to grow and respondent to 
purchase or sell carrots to be produced on 250 acres of land. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent. A copy of the report of investigation was served upon com- 
plainant. Respondent filed an answer to the complaint on March 
4, 1965, denying liability and requesting an oral hearing. 


An oral hearing was held at McAllen, Texas, on June 24, 1965. 
Each of the parties was represented by counsel. Two witnesses 
testified for complainant and two witnesses testified for respond- 
ent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Martin Gandy, whose address 
is 121 East Baker Drive, Edinburg, Texas. 

2. Respondent is an individual, Max Lutz, doing business as 
Max Lutz Company, whose address is 1921 Austin, McAllen, 
Texas. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 


3. On October 12, 1963, contemplating shipment in interstate 
commerce, the parties hereto entered into a written joint venture 
contract which reads in relevant part as follows: 


“Gandy holds under agricultural lease a tract of 100 acres 
in Hidalgo County, Texas, Lots 7, 8, 9, 10, 11, 12, 13, 14 & 15, 
in the Retama Acres Subdivision; He agrees to promptly 
plant thereon and grow in a good and farmerlike manner 100 
acres of carrots, furnishing the labor, materials and equip- 
ment necessary for the proper growing of same to maturity. 


“Lutz agrees to. furnish such funds as in his opinion are rea- 
sonably necessary for the growing of such carrots to matur- 
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ity, and Gandy does hereby give and grant to Lutz a chattel 
mortgage on all of such carrots so to be grown to secure the 


payment of advances made by Lutz for such purposes. 


“When said carrot crop is matured, Lutz shall have the ex- 
clusive right to purchase or sell same to the best advantage 
and all amounts received therefrom shall be disbursed by 
Lutz as follows: 


1. One-fifth (14) of the selling price to be paid to the 
landlord as rental; 


2. All amounts advanced by Lutz to be repaid to Lutz; 


8. Gandy to receive from the balance of the proceeds 
on the basis of $12.00 per ton after the above deductions 
are paid. 


4. Any amount in excess of $12.00 per ton is to be divid- 
ed One-half to Lutz and One-half to Gandy. 


“Tt is understood that all carrots shall be weighed over scales 
and payment therefor on U. S. Grade No. 1 shall be made on 
scale weights less fifteen percent.” 


4. On October 16, 1963, the parties, in writing, agreed to add 
50 acres of carrots to the contract of October 12. On November 
6, 1963, 100 more acres of carrots were added to this contract. 


5. To secure the payment of the advances to be made by re- 
spondent to complainant for expense of growing the carrots, com- 
plainant executed three promissory notes one on October 12, 1963, 
for $6,000; one on October 16, 1963, for $3,000; and one on No- 
vember 6, 1963, for $5,000. On these dates, complainant also ex- 
ecuted three chattel mortgages in favor of respondent in the 
amounts of the notes. The chattel mortgages described the car- 
rots to be grown on the three tracts of land covered by the con- 
tract as amended. 


6. Complainant planted 150 acres of carrots on or about Octo- 
ber 16 and 100 acres on or about November 14, and performed 
the labor in connection with the growing of the carrots on the 250 
acres of land. Respondent advanced to complainant the sum of 
$13,884.54 for the growing of the 250 acres of carrots and $450 
for tractor repairs. 


7. Respondent, between May 16 and June 4, 1964, harvested off 
of 150 acres of the land 776,120 pounds of carrots, the purchase 
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or sale by respondent of which resulted in a net credit on the ad- 
vance account of $4,056.72. This amount, with credits for re- 
turned seed and fertilizer of $407.20, left a balance of $9,420.62 
owing of advances made by respondent under the contract, plus 
the $450. No further carrots were harvested from the 250 acres. 
On June 10, 1964, respondent furnished complainant a statement 
showing the advances made by respondent for the growing of the 
carrots and all credits to the account. 


8. The formal complaint was filed July 6, 1964, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that the 250 acres 
of carrots would have graded out as U.S. No. 1 if harvested at 
the time of maturity; that complainant urged respondent to har- 
vest and market the carrots upon maturity; but that respondent 
failed and refused to harvest the carrots, except for a small quan- 
tity, and determined to hold them for a better market while buy- 
ing carrots from other growers in the same locality. Complainant 
also alleged that respondent refused to release the carrots to 
complainant for sale and respondent continued to hold the carrots 
until they became unmarketable and rotted in the fields. 


Respondent denied the foregoing allegations of the complaint. 
Respondent alleged that he would have harvested complainant’s 
carrots but that due to weather conditions the carrots would not 
grade out as U.S. No. 1 or meet the standards of the carrot mar- 
keting order promulgated under the Agricultural Marketing Agree- 
ment Act of 1937. Official notice is taken of Marketing Order No. 
970 and the regulations thereunder (7 CFR Part 970). The regula- 
tions effective November 3, 1963, provided that during the period 
from November 3, 1963, through June 30, 1964, no person shall 
handle carrots grown in certain designated counties in South Texas 
(including Hidalgo County) unless such carrots are U.S. No. 1 
grade, as defined in the U.S. Standards for topped carrots (7 
CFR 51.2360 et seq.),! or better and meet the following size re- 
quirements: Medium-to-large, 34, inch minimum and 1%% maxi- 
mum diameter, and 514 inches minimum length; Jumbos, 1 inch 
minimum and 3 inches maximum diameter, and 514 inches mini- 
mum length. On November 19, the maximum diameter for me- 





1 Section 51.2361 (a) reads “Unless otherwise specified, the diameter of each carrot shall 
not be less than 1 inch nor more than 3 inches, and the length shall be not less than 3 
inches.” 
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dium-to-large was increased to 114 inches. On February 25, 1964, 
the minimum diameter and length for medium-to-large were in- 
creased to 7% inch and 6 inches, respectively, and on March 27 
they were returned to the original dimensions. 


The evidence, including the dates on which respondent furnish- 
ed the seed to complainant, indicates that the planting of the first 
150 acres took three days beginning on or about October 16 and 
the second 100 acres took two days beginning on or about Novem- 
ber 14, 1964. Complainant testified that the first field was mature 
and ready for harvest in February, the second field of 50 acres in 
the latter part of February or early March, and the third field in 
April; that the majority of the carrots were U.S. No. 1 quality 
and at least six inches long; and that the yield would have been 
about 10 tons to the acre after deducting 15 percent for dirt and 
culls. Complainant further testified that he asked respondent’s 
field men on several occasions about harvesting the carrots and 
they replied respondent was waiting for a better market; that he 
subsequently asked them for a release of the mortgages so he 
could sell the carrots himself but they refused; and that, except 
for the small quantity harvested in May and June, the carrots 
became too large and rotted in the field. Complainant testified on 
cross-examination that he also had a 30-acre field of carrots plant- 
ed in September 1963 which he was unable to sell after maturity 
in January. 


Joe Holmes testified that in October 1963, he planted 430 acres 
of carrots 4 miles east of complainant’s fields; that carrots take 
from 85 to 120 days to mature depending on the weather; that his 
carrots were ready for harvest in February and averaged 10 tons 
to the acre; and that he inspected complainant’s fields and they 
looked as good as his own. Holmes also testified that in March 
and April he sold carrots to respondent for $8 per ton without 
deduction for a total sum of $9,955.60. 


Roger DeLeon, one of respondent’s field men, testified that car- 
rots usually take 120 days to mature; that complainant asked 
him about harvesting the carrots but they were pinched and not 
big enough at such times to meet the regulations; that the growth 
of the carrots was delayed by rains in October and cold weather 
in January; and that the ground was too wet in April to permit 
harvesting. Arthur Coplan, respondent’s shed manager, testified 
that cold weather, plus rains on top of irrigation, delayed matur- 
ity of the carrots; that the carrots harvested from complainant’s 
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fields had lots of trouble, including cotton root rot decay; and 
that it was decided in June the balance of the carrots should not 
be harvested because they would not grade U.S. No. 1, and the 
harvesting and packing costs would exceed the selling price. The 
witnesses were in agreement that the market for carrots was de- 
pressed because of an oversupply. The parties stipulated that the 
market price of carrots in the area and at the times involved here- 
in was $9 per ton. 


Complainant contends in his brief that under the express terms 
of the contract respondent had the option of purchasing the car- 
rot crop or selling the same upon maturity, and that, while the 
contract did not expressly require respondent to harvest the crop 
at maturity, there was an implied covenant to that effect. Appar- 
ently, respondent agrees with these contentions if the carrots met 
the requirements of the carrot marketing order. Respondent did 
harvest some carrots in May and June and presumably paid the 
harvesting and packing costs. It does not appear whether re- 
spondent purchased them or sold them under the contract, the 
accounting merely stating “Bulk Carrots sold $4,056.72.” 


Complainant next contends that respondent’s obligation to har- 
vest and market the carrots was not subject to the regulation 
which became effective on November 3, 1963, subsequent to the 
contract. It is stated that the rule of law in the State of Texas is 
that failure to contract against unforeseen contingencies results 
in a waiver of such contingencies by the contracting parties. 
Here, however, the contingency was not unforeseen. The pro- 
posed regulation dated October 9, 1963, was published on October 
12, 1963, (28 FR 10975). Similar limitation of shipments had 
been in effect in the previous three growing seasons. Complain- 
ant admitted having knowledge of such regulations. Furthermore, 
if respondent could not sell the carrots after harvesting and pack- 
ing because of the regulations no proceeds would have been 
realized. 


Complainant had the burden of proving by a preponderance of 
the evidence that a substantial proportion of the carrots in each 
of the three fields was in accordance with the contract, that is, 
met the requirements of the regulations issued under the carrot 
marketing order. The evidence on this point is conflicting. We 
are not convinced that complainant has sustained the burden of 
proof. It is reasonable to assume that if the carrots had been in 
accordance with the contract, respondent would have harvested 
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them to at least recoup his investment. Accordingly, the com- 
plaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 10,396) 


CooNEY & KORSHAK, INC. v. SUMMERS BROTHERS, INC. PACA 
Docket No. 2-16. Decided February 8, 1966. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on November 5, 1965, complainant 
seeks reparation against respondent in the amount of $1,954.40 
in connection with a shipment of onions in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, admitting the trans- 
action as alleged but denying liability for the full amount claim- 
ed. Respondent admits in the answer that it owes complainant 
the sum of $531.44. 


It is provided, in Section 7(a) of the Act (7 U.S.C. 499g), in 
part, as follows: 


“* * * Tf, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary * * * may issue an order 
directing the respondent to pay to the complainant the undis- 
puted amount on or before the date fixed in the order * * *” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
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$531.44. Payment in this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 5 
percent per annum from August 1, 1965, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this arder shall be served upon the parties. 


(No. 10,397) 


JOSEPH SOUZA WHOLESALE PRODUCE v. LYNN JOSEPHSON PROD- 
UCE and/or TREASURE VALLEY PRODUCE. PACA Docket No. 
9845. Decided February 8, 1966. 


Acceptance—Liability 


Where liability is established by default and also by affidavit of partner, 
respondent Treasure Valley Produce is liable for purchase price of the 
sweet potatoes accepted by it, and complaint dismissed against other 
respondent as complainant failed to establish a purchase by this re- 
spondent. 


Complainant pro se. 
Daniel & Gatchel, of Payette, Idaho, for respondent Lynn Josephson 
Produce. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repa- 
ration against respondents in the amount of $758.60 in connec- 
tion with a shipment of sweet potatoes in interstate commerce. 


Copies of the formal complaint and copies of the Department’s 
report of investigation were served upon respondents. A copy of 
the report of investigation was also served upon complainant. 
Respondent Lynn Josephson filed an answer to the complaint 
denying any liability in connection with the transaction. Re- 
spondent Treasure Valley Produce did not file an answer. Since 
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the amount involved herein does not exceed $1500, the issues are 
submitted under the shortened procedure provided in the Rules 
of Practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant was given an opportunity to submit additional evidence 
in the form of an opening statement, but failed to do so. Respond- 
ent Lynn Josephson filed an answering statement. Neither party 
submitted a brief. 





FINDINGS OF FACT 





1. Complainant is a partnership composed of Henry Bertaina, 
Al Bernardi, and Joseph Silva, doing business as Joseph Souza 
Wholesale Produce, whose address is P. O. Box 61, Atwater, 
California. 





2. The first respondent is an individual, Lynn Josephson, doing 
business as Lynn Josephson Produce, whose address is P. O. Box 
579, Payette, Idaho. The second respondent is a partnership com- 
posed of Floyd Lee Johnson and Jon Lynn Josephson, doing busi- 
ness as Treasure Valley Produce, whose address is P. O. Box 357, 
Payette, Idaho. At the time of the transaction involved herein, 
both respondents were licensed under the Act. 





38. On or about December 12, 1964, contemplating shipment in 
interstate commerce, complainant, by oral contract, via telephone, 
sold to someone identifying himself as Lynn Josephson doing 
business as Lynn Josephson Produce 350 cartons of No. 2 and 
medium size sweet potatoes, at various prices totaling $758.60, 
f.o.b. Atwater, California. 





4. On December 16, 1964, complainant shipped by truck from 
loading point in the State of California to respondent Lynn Jo- 
sephson at Payette, Idaho, sweet potatoes in accordance with the 
specifications of the contract. The truck was owned by Willie 
Shaw and was operated by Bill Brown of Boise, Idaho. 





5. Upon arrival of the sweet potatoes at destination on or about 
December 21, 1964, respondent Lynn Josephson refused to accept 
them and notified complainant that Treasure Valley Produce was 
the purchaser of the potatoes and that complainant should bill 
Treasure Valley Produce for the shipment. The sweet potatoes 
were then delivered to and were accepted by Treasure Valley 
Produce. On December 23, 1964, complainant sent an invoice for 
the purchase price of the potatoes to Treasure Valley Produce. 
On January 18, 1965, complainant made demand by letter upon 
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Treasure Valley Produce for immediate payment of the invoice 
price of the potatoes. 


6. Complainant has not been paid the purchase price of the 
sweet potatoes, nor any part thereof. 


7. The formal complaint was filed on May 3, 1965, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Complainant has the burden of proving, by a preponderance of 
evidence, all of the material allegations of its complaint. Actual- 
ly, complainant does not specifically allege that it sold the pota- 
toes in question to either of the respondents named in the com- 
plaint. Complainant states that it sold the potatoes by oral con- 
tract, presumably by telephone, “to someone identifying himself 
as Lynn Josephson, doing business as Lynn Josephson Produce 
Co.,” and thereafter complainant shipped the potatoes to Lynn 
Josephson who refused to accept them or to be invoiced for the 
potatoes upon arrival. 


Respondent Lynn Josephson denies in his answer that he enter- 
ed into the transaction in question with complainant, and affirm- 
atively alleges that “he has never called the complainant, has 
never authorized anyone to call the complainant on his behalf, 
has never received or accepted any produce from the complain- 
ant, and is not in the business of buying produce from other prod- 
uce dealers.” Respondent Lynn Josephson submitted in evidence 
an affidavit signed by Jon Josephson, stating that Treasure Val- 
ley Produce had no business connections of any kind or nature 
with Lynn Josephson Produce; that he, Jon Josephson, did in 
connection with operating Treasure Valley Produce order fresh 
fruits and vegetables from several dealers, including complain- 
ant; that he received and accepted shipments of produce from 
complainant; that at the time he ordered the produce from com- 
plainant, he identified himself as Lynn Josephson Produce in or- 
der to take advantage of the credit reputation of that “company” ; 
that he was not acting as the agent of Lynn Josephson Produce, 
nor under the authority of Lynn Josephson Produce, nor with the 
knowledge or consent of Lynn Josephson Produce. 


Since complainant submitted no additional evidence in support 
of its complaint,-and on the basis of his denial of liability and 
evidence submitted by respondent Lynn Josephson, we must con- 
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clude that complainant has failed to sustain its burden of proof 
with respect to this respondent. It follows that the complaint as 
to Lynn Josephson Produce should be dismissed. 


Not only has respondent Treasure Valley Produce admitted its 
liability by reason of its default in failing to file an answer, as 
set forth in Section 47.8(c) of the Rules of Practice, but one of 
its partners has made an affidavit, introduced in evidence by 
Lynn Josephson, spelling out its actions in connection with this 
transaction, which establishes such liability. It is concluded that 
since Treasure Valley Produce accepted the sweet potatoes in- 
volved herein, it is liable for the purchase price. Its failure to 
pay complainant the purchase price of the potatoes is in violation 
of Section 2 of the Act. Complainant should be awarded repara- 


tion against Treasure Valley Produce in the amount of $758.60, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent Treas- 
ure Valley Produce shall pay to complainant, as reparation, 
$758.60, with interest thereon at the rate of 5 percent per annum 
from January 1, 1965, until paid. 





The complaint as to respondent Lynn Josephson Produce is 
hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,398) 


SWEETHEART FRUIT & MELON GARDEN v. HUB CITY PRODUCE. 
PACA Docket No. 9699. Decided February 8, 1966. 


Suitable shipping condition—Dumping—Liability 





Where respondent failed to prove an express warranty as to grade or breach 
of suitable shipping condition warranty in shipments of watermelons and 
failed to establish evidence of dumping, respondent liable for contract 
price. 


Atlas, Freeland, Schwarz & Burwitz, of McAllen, Tex., for complainant. 
Respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $1,402.02 in connection 
with transactions involving eight truckloads of watermelons in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent, who filed an answer thereto. 


Since the amount of damages claimed in the complaint do not 
exceed $1,500, the evidence is submitted under the shortened pro- 
cedure provided in the rules of practice (7 CFR 47.20). Pursu- 
ant to this procedure, respondent filed an answering statement 
and complainant filed a statement in reply. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Herschell Adrian Waugh, do- 


ing business as Sweetheart Fruit & Melon Garden, whose address 
is P. O. Box 308, McAllen Texas. 


2. Respondent also is an individual, Jerome Clay, doing busi- 
ness as Hub City Produce, whose address is 6009 Hudson Street, 
Commerce City, Colorado. At the time of the transactions involv- 
ed herein, respondent was not licensed, but was subject to license, 
under the act. 


3. During the period July 6 to July 19, 1964, inclusive, com- 
plainant, in the course of interstate commerce, sold and shipped 
to respondent in Denver, Colorado, eight truckloads of water- 
melons, in the quantities and at the prices indicated below, f.o.b. 
loading point in the State of Texas: 
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Shipping Invoice Quantity Price Total 
Date Number Shipped Per Cut. Price 
July 6 74 "50,070 85 $ 425.60 
" £ 75 46,890 .85 398.57 
a: = 77 40,620 85 345.27 
- 7 79 42,185 90 400.66 
7: 4% 80 42,100 .85 378.85 
~ ay 87 43,620 -90 392.58 
- 48 89 39,860 .90 358.74 
” 19 91 39,170 90 352.53 
$3,052.80 


4. Respondent received and accepted the eight shipments of 
watermelons involved herein and made payments to complainant 


as follows: 


a) $1,132.80 on July 8, 1964, to be applied against invoices 

Nos. 74, 75, and 77; 

b) $517.98 on July 20, 1964, to be applied against invoices 

Nos. 79 and 80. 

5. The total of the f.o.b. prices of the eight loads of melons in- 
volved herein, plus additional charges on two of the loads as pre- 
viously indicated, is $3,052.80. Respondent has made total pay- 
ments to complainant of $1,650.78, leaving an unpaid balance of 
$1,402.02 due in connection with these transactions. 

6. The formal complaint was filed on November 9, 1964, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 






Respondent does not deny that he received and accepted from 
complainant the eight loads of melons involved herein. Accord- 
ingly, having accepted the melons, respondent is liable to com- 
plainant for the agreed purchase prices thereof, less the sums 
already paid to complainant in connection therewith, and less 


provable damages sustained by respondent as the result of any 
breach of contract by complainant. O’Donnell Fruit Company v. 
Mercurio, 18 A.D. 1173. 


Respondent in his answer alleges that the subject melons were 
purchased as U.S. No. 1 grade at shipping point, but that some 






1 This figure includes an uncontested $21 charge on each of the two loads shipped July 8, 
1964, 
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54,760 pounds were lost at contract destination due to “culls, 


field rot, over-ripe, soft ends and extreme sunburn,” with result- 
ing damages to respondent totaling $1,107.90. 


As the moving party, respondent has the burden of proving, 


by a preponderance of the evidence, that the melons involved 


herein were warranted as U.S. No. 1 grade at shipping point. 
Respondent also has the burden of proving a breach of such war- 
ranty, as well as damages claimed to have resulted therefrom. 


O’Donnell Fruit Co. v. Mercurio, (supra). 


The only evidence concerning the warranty as to grade at ship- 
ping point is respondent’s allegation in his answer to that effect. 
We find no indication or mention of grade on the invoices prepar- 
ed by complainant, and the record contains no documents or cop- 
ies of correspondence between the parties which would corrobo- 
rate respondent’s position as to this warranty. We conclude that 
respondent has failed to sustain his burden of proving that the 
watermelons were to have been U.S. No. 1 grade at shipping 
point. In view of this conclusion, we have no question presented 


with respect to a breach of the express warranty, or damages 
arising therefrom. However, the question does arise as to 
whether the warranty of suitable shipping condition, arising out 


of the f.0.b. sales, was breached by complainant. 
In Section 46.43(i) of the regulations, “F.o.b.” is defined as 


meaning that the produce quoted or sold is to be placed free on 
board the car or other agency of the through land transporta- 
tion at shipping point, in suitable shipping condition (7 CFR 


46.43(i)). “Suitable shipping condition,” in relation to direct 
shipments, means that the commodity, at time of billing, is in a 


condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without ab- 


normal deterioration at the contract destination agreed upon be- 
tween the parties (7 CFR 46.43(j) ). 


As the moving party claiming that the watermelons were ab- 
normally deteriorated on arrival at contract destination, in 
breach of the warranty of suitable shipping condition, the burden 
rests upon respondent to establish such breach by a preponder- 
ance of the evidence. The only evidence introduced by respondent 


in this connection are the affidavits of Eddie Gutierrez and Alvin 
Duran, which are attached to and form a part of the answering 


statement. In these affidavits (which are identical) the affiants 
state that they worked for respondent as melon handlers from 


















252 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 25 A.D 248 


May 8, 1964, to September 3, 1964; that they helped sort melons 
from the loads involved herein; and that each truck had from 


2,000 to 10,000 pounds of “junk” melons on it which had to be 
dumped. 


The testimony of these two witnesses is vague and indefinite 


and is not convincing as evidence that the watermelons involved 
herein were abnormally deteriorated on arrival at contract desti- 
nation and, as a consequence, had to be dumped. Furthermore, 


respondent has completely failed to comply with the Depart- 
ment’s regulation governing the dumping of produce (7 CFR 


46.28). Accordingly, it is concluded that respondent has failed to 
establish either the need for, or the actual dumping of, the mel- 


ons, as alleged by respondent. 


Aside from the question of dumping, it is noted that respondent 
has offered no evidence, save his own statement, that would estab- 


lish any abnormal deterioration in the melons on arrival at con- 
tract destination. Apparently no inspection was made of any of 
the loads, for there are no inspection certificates in the record. 
This is in accord with respondent’s admission to a representative 
of the Department, that “he (respondent) had no documentary 
evidence that the watermelons failed to meet contract require- 
ments.” (Exhibit No. 3, report of investigation). We conclude, 
therefore, that respondent has failed to establish that the subject 
melons were abnormally deteriorated at contract destination, in 
breach of the warranty of suitable shipping condition. 


The agreed total of the f.o.b. prices of the melons involved here- 
in is $3,010.80, plus the uncontested charge of $42, or a grand 
total of $3,052.80. Complainant has accepted payments from re- 


spondent totaling $1,650.78, leaving an unpaid balance of $1,402.- 
02 due and owing. Respondent’s failure.to pay this sum to com- 


plainant is in violation of section 2 of the act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $1,402.02, with interest there- 
on at the rate of 5 percent per annum, from August 1, 1964, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 10,399) 


PREVOR-MAYRSOHN INTERNATIONAL, INC. v. GEORGIA-TENNESSEE 
PRODUCE Co., INc. PACA Docket No. 9504. Decided February 
9, 1966. 


Bankruptcy—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requested rep- 
aration against respondent in the amount of $11,667.93 in con- 
nection with transactions involving shipments of bananas in in- 
terstate and foreign commerce. A copy of the formal complaint 
was served upon respondent, and thereafter respondent filed an 
answer including a set-off and counterclaim against complainant, 
and requesting an oral hearing to be held in Atlanta, Georgia. 


Prior to the scheduling of a hearing or the issuance of an order, 
the Department was advised by counsel for respondent that re- 
spondent had filed a petition in bankruptcy with the United 
States District Court for the Northern District of Georgia, At- 
lanta Division, listing complainant in this proceeding as one of 
respondent’s creditors. 


Subsequently, counsel for complainant informed the Depart- 
ment by letter that complainant is agreeable to dismissing the 


complaint filed herein in view of respondent’s bankruptcy pro- 
ceeding. Counsel for respondent also informed the Department 


by letter that respondent is agreeable to the dismissal of its 


counterclaim. Accordingly, the complaint and the counterclaim 
filed herein should be and hereby are dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,400) 


DEERFIELD GROVES.COMPANY v. D. G. SNYDER BROKERAGE COM- 
PANY. PACA Docket No. 9843. Decided February 10, 1966. 




















PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 25 A.D. 253 


Brokerage denied—Broker’s failure to remit 





Where respondent, acting as broker with power to collect and remit, failed 
to remit promptly he is not entitled to brokerage on transactions involved 
nor to brokerage alleged to be due him on other transactions which he 
failed to establish and is therefore liable to complainant for balance 

of full amount collected on behalf of principal. 






Complainant pro se. 
Calhoun, Phelan & Campbell, of Memphis, Tenn., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $2,915.75 from respondent in connection with transactions 
in interstate commerce involving four truckloads of grapefruit. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
pliant and a copy of the report of investigation were served upon 
respondent. Respondent filed an answer, admitting that he owed 
complainant $2,665.55 in connection with the transactions involv- 
ed herein, but denying liability with respect to the balance claim- 
ed of $250.20. 

























On the basis of the admission contained in the answer, an order 
for the undisputed amount of $2,665.55 was issued against re- 
spondent in complainant’s favor on August 12, 1965. Respond- 
ent’s liability for the remaining disputed amount of $250.20, how- 
ever, was left for subsequent determination in the same manner 
and under the same procedure as would have been the case if no 
order for payment of the undisputed amount had been issued. 





Although the amount of damages claimed in the complaint ex- 
ceeds $1,500, the parties waived oral hearing. Accordingly, the 
evidence is submitted under the shortened procedure provided in 
the rules of practice, 7 CFR 47.20. Under this procedure the 
pleadings filed by the parties, being verified, are considered as 
evidence in the case. In addition, complainant and respondent, 
respectively, were given the opportunity to submit further evi- 
dence by means of an opening and an answering statement. How- 
ever, neither did so. 
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FINDINGS OF FACT 


1. Complainant, Deerfield Groves Company, is a corporation 
whose address is Wabasso, Florida. 


2. Respondent is an individual, Dale G. Snyder, doing business 
as D. G. Snyder Brokerage Company, whose address is 198 South 
Main Street, Memphis, Tennessee. At the time of the transac- 
tions involved herein, respondent was licensed under the act. 


3. In early November 1964, in contemplation of shipments to 
be made in interstate commerce, complainant and respondent en- 
tered into an agreement whereby respondent, acting as broker, 
was to sell for complainant’s account, to various firms in the 
vicinity of Memphis, Tennessee, shipments of grapefruit at spe- 
cified prices. Respondent was to discuss prices and other details 
by telephone with complainant and issue confirmations of sale on 
each transaction. Complainant, in turn, was to forward respond- 
ent a statement showing the number of cartons of fruit to be 
shipped and the agreed prices thereof. After delivery of the fruit 
by complainant, respondent was to invoice the buyers, collect the 
purchase prices of the shipments from the buyers, and remit the 
proceeds to complainant, less 5¢ per carton brokerage, which 
was to be retained by respondent as payment for his services. 


4, Pursuant to this agreement complainant shipped grapefruit 
from loading points in the State of Florida to various buyers in 
Memphis, Tennessee, procured by respondent, on the dates, in the 
quantities, and at the prices indicated below: 


Date No. F..o.b. F.o.b. 

Shipped Cartons Total Brokerage less Brokerage 
Nov. 3, 1964 240 $ 743.75 $12.00 $ 731.75 
Nov. 10, 1964 410 1,113.75 20.50 1,093.25 
Nov. 12, 1964 201 503.25 10.05 493.20 
Nov. 12, 1964 225 555.00 11.25 543.75 


1,076 $2,915.75 $53.80 $2,861.95 
5. The various buyers procured by complainant received and 
accepted the grapefruit shipped to them by complainant and re- 
mitted to respondent in the total amount of $2,915.75. 


6. Respondent has paid complainant $2,665.55 as an undisput- 
ed amount, leaving a balance due and owing of $250.20. 


7. The formal complaint was filed on June 15, 1965, which was 
within 9 months after the cause of action herein arose. 
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CONCLUSIONS 





Respondent in his answer does not deny that he collected, and 
failed to remit to complainant-seller, the f.o.b. purchase prices 
of the four truckloads of grapefruit involved herein, totaling 
$2,915.75. Respondent alleges, however, that he is due brokerage 
of $53.80 on the transactions,! which brokerage should be allowed 
in diminution of his liability to complainant. Complainant, how- 
ever, in the formal complaint, takes the position that respondent’s 
failure to remit to complainant the net proceeds collected from 
the buyers of the citrus involved herein deprives respondent of 
any right to claim brokerage in connection with these transac- 
tions. 


Respondent’s failure to remit promptly to complainant the pro- 
ceeds of $2,915.75 collected by him (respondent) in connection 
with the sale of the subject produce, less brokerage of $53.80, 
clearly establishes a breach of contract by respondent, in viola- 
tion of section 2 of the act. We therefore conclude, as stated in 
Moffitt v. Widdes, 20 A.D. 1234, 1238, that “respondent is not en- 
titled to a credit for his commission under circumstances that 
constitute a violation of the act.” This is in accord with the gen- 
eral rule of law stated in 35 C.J.S. Factors, $41, that a factor is 
entitled to a commission when, and only when, his services under 
the contract are complete, and that his claim for commission may 
be denied when it is shown that he (the factor) appropriated to 
his own use proceeds belonging to his principal. Respondent’s 
claim for credit in the amount of the brokerage, $53.80, is deemed 
to be without merit and should be denied. 


Respondent in his answer also alleges, as a further defense, 
that there is due and owing him from complainant, as brokerage, 
the amount of $196.50 “‘on other merchandise sold for the account 
of the complainant herein, supporting documents in connection 
with said .. . brokerage fee being in the hands of the Department 
of Agriculture ...” Respondent requests that this amount be ap- 
plied to his account, in reduction of his liability to complainant in 
connection with the transactions involved herein. 











Respondent has failed to identify the “supporting documents” 
to which he refers and, with the exception of his answer to the 
formal complaint, has submitted no papers in this proceeding. If 










1 Respondent, in his answer, alleges that the amount of brokerag~ due is $53.70. Re- 
spondent apparently has made an arithmetic error of 10¢, however, since the number of 
cartons, 1,076, multiplied by the brokerage of 5¢ per carton, results in a total of $53.80. 
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respondent is to succeed in his claim, then he must prove, by a 
preponderance of the evidence, not only that the alleged broker- 
age was due from complainant, but that his claim for same was 
timely filed. We conclude that respondent has failed to sustain 
his burden of proof on either count. Accordingly, we conclude 
that his claim for credit in the amount of $196.50, in reduction of 
his liability to complainant, should be denied. 


The total contract prices of the citrus involved herein is 
$2,915.75. Respondent has paid complainant $2,665.55 as an un- 
disputed amount, leaving a balance due of $250.20. Reparation 
in this amount should be awarded to complainant, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $250.20, with interest thereon 
at the rate of 5 percent per annum from December 1, 1964, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 10,401) 


In re LouIs ZWIcK & SoN. PACA Docket No. 9910. Decided Feb- 
ruary 16, 1966. 


Petition for reconsideration dismissed 


Objection to conclusion in original order raised for first time in petition for 
reconsideration without merit especially in view of the regulations and 
as respondent waived opportunity to indicate type or structure of decision 
it may not do so now and the petition is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), a decision and 
order were issued January 12, 1966, in which respondent was 
found to have committed repeated and flagrant violations of the 
act and which ordered that the facts and circumstances be pub- 
lished. On January 13, 1966, respondent was given an extension 
of time until February 14, 1966, within which to file a petition for 
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reconsideration of the order of January 12, 1966, and such order 
was stayed pending the issuance of a further order in this pro- 
ceeding. On February 14, 1966, respondent filed such a petition. 


In its petition, for the first time in this proceeding, respondent 
specifically objects to the conclusion that it failed to pay promptly 
in numerous different kinds of transactions in interstate com- 
merce involving perishable agricultural commodities. Such con- 
tention is without merit especially in view of the regulations is- 
sued pursuant to the act. (See section 46.2 (aa) thereof (7 CFR 
46.2(aa)) and section 46.2(z) thereof effective prior to August 
15, 1963.) Nor do respondent’s exhibits 3 and 4 assist it in this 
connection as such exhibits only relate to two of respondent’s 
many creditors and the willingness of these two creditors to wait 
for payment cannot be imputed to respondent’s other creditors. 
In addition, such exhibits demonstrate that respondent also failed 
to pay promptly the two creditors involved under the new agree- 
ments set forth in such exhibits. 


Respondent further objects in its petition to the form of the 
decision and order and reference therein to consignment ship- 
ments. Respondent waived the opportunity to indicate the type 
or structure of the decision to be issued herein and may not now 
do so. Moreover, respondent was not found in the decision and 
order of January 12, 1966, to have violated the act in connection 
with consignment shipments of produce and respondent has not 
indicated any injury resulting from, and has no meritorious com- 
plaint with respect to, reference to consignments therein. 


In view of the foregoing, respondent’s petition for reconsidera- 
tion is dismissed without prior service upon complainant, the stay 
order of January 13, 1966, is vacated, and the decision and order 
of January 12, 1966, are hereby reinstated, except that the order 
for the publication of the facts contained therein shall not become 
effective until the 11th day after the date hereof. 


(No. 10,402) 


EDWARD G. HIRN v. SOL FETTERMAN PRODUCE Co. PACA Docket 
No. 9901. Decided February 17, 1966. 


Contract price—Size—Merchantability—Counterclaim 





Where respondent buyer failed to establish any breach of contract as to size 
or condition of watermelons, reparation awarded to complainant shipper 
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on basis of contract price established by shipper. Counterclaim dismissed 
which was not based on same transactions involved in complaint and 
was not timely filed. 


Lubin & Samuels, of St. Petersburg, Fla., for complainant. 
Mr. Joseph L. Newman, of Cleveland, Ohio, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation of $1,387.74 against respondent in connection with 
transactions involving seven truckloads of watermelons in inter- 
state commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent, who filed an answer and counterclaim thereto. 


Since the amount of damages claimed, either in the complaint 


or in the counterclaim, does not exceed $1,500, the evidence is 
submitted under the shortened procedure provided in the rules 
of practice (7 CFR 47.20). Pursuant to this procedure, complain- 
ant filed an opening statement. Respondent was given the oppor- 
tunity to file an answering statement, but did not do so. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Edward G. Hirn, whose ad- 
dress is 6510 First Avenue, South, St. Petersburg, Florida. At 


the time of the transactions involved herein, complainant was 
licensed under the act. 


2. Respondent also is an individual, Sol Fetterman, doing busi- 
ness as Sol Fetterman Produce Co., whose address is 4000 Orange 
Avenue, Cleveland, Ohio. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. During the period June 23-July 23, 1964, inclusive, in the 
course of interstate commerce, complainant sold and shipped to 
respondent, from-loading points outside the State of Ohio, seven 
truckloads of watermelons, in the quantities and at the prices in- 
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dicated below, delivered Cleveland, Ohio, less certain price adjust- 
ments as noted: 


Truck Weight Price Contract Amount Balance 
Date License (Lbs.) (Lb.) Total Adjustment Paid Due 


Ala. 

June 23 7032391 32,910 $.0365 $1,201.22 $ 130.28 $ 924.24 $ 146.70 
Tenn. 

23 72A4S 35,390 .0365 1,291.74 —0— 1,238.65 53.09 
Ala. 

July 8 29T4105 40,780  .02! 1,019.50 100.00 812.60 106.90 
Ala. 

oe 8 10560 45,260 d 1,040.98 438.38 507.62 94.98 
Ind. 

11 47069 32,330 =. 840.58 128.95 691.12 20.51 
Fla. 

16 1F01240 40,160 j 803.20 261.84 381.40 159.96 
Ala. 

23 38T3222 44,100  .025 1,102.50 —I— 296.90 805.60 


$7,299.72 $1,059.45 $4,852.53 $1,387.74 


4. The seven truckloads of melons were received and accepted 
by respondent at contract destination. 


5. The total of the delivered prices of the subject melons is 
$7,299.72. From this sum should be deducted total allowances 
granted respondent of $1,059.45, less payments made by respond- 
ent to complainant of $4,852.53, leaving a balance due and owing 


of $1,387.74, as indicated in Finding of Fact No. 3. 


6. An informal complaint was filed on February 15, 1965, 
which was within 9 months after the causes of action herein ac- 
crued. The counterclaim was filed on August 25, 1965, which was 


more than 9 months after the alleged cause of action therein ac- 
crued. 


CONCLUSIONS 


The first issue raised herein concerns the amount of the agreed 


contract price, per pound, of the two truckloads of melons sold 
and shipped by complainant to respondent on June 23, 1964. 
Complainant takes the position that the melons in each of these 
loads were sold to respondent on a delivered basis, Cleveland, 
Ohio, at $.0365 per pound, and that the balance due from respond- 
ent, after deducting payments received and an adjustment grant- 
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ed,! totals $199.79. Respondent in his answer, however, alleges 
that the melons in these two loads were sold at a delivered price 
of $.0315 per pound. Respondent further alleges, in substance, 
that the total of the payments made to complainant, plus the ad- 
justment granted on the melons rejected, represents full pay- 
ments as to these two loads, and leaves no balance due and owing 
complainant in connection therewith. 


As the moving party seeking reparation in this proceeding, the 
burden of establishing the disputed provision of the contract, by 
a preponderance of the evidence, rests upon complainant. As a 
part of his evidence in this case, complainant has submitted copies 
of the invoices which he prepared in connection with the sale of 
these two truckloads of melons. Eact of the invoices is addressed 
to respondent and each show the delivered purchase price, per 
pound, as $.0365. Respondent does not deny receiving the in- 
voices, nor does he contend that he made any protest to complain- 
ant concerning their contents. A further fact of interest con- 
cerns respondent’s payment of $1,238.65 to complainant for the 


melons in the truck with license Tenn. 72A4S: this is $123.87 
more than the $1,114.78 which would have been due on this truck- 


load, computed at $.0315 per pound, and is some evidence of the 
fact that the melons were sold at the higher price of $.0365. Ac- 
cordingly, and in view of the evidence before us, we conclude that 


complainant has sustained his burden of proving that the agreed 
contract price of the two truckloads of melons sold to respondent 


on June 28, 1964, was $.0365 per pound, delivered Cleveland, 
Ohio. 

Respondent accepted the seven loads of melons involved herein 
and therefore is liable to complainant for the total of the agreed 
purchase prices thereof, less provable damages resulting from 
any breach of contract by complainant. The burden of proving 


both breach and damages, by a preponderance of the evidence, 
rests upon respondent as the moving party. O’Donnell Fruit Co. 


v. Mercurio, 18 A.D. 11738. 


Respondent alleges that complainant breached the contract in 


connection with the load of melons shipped on June 23, 1964, in 
the truck with license Ala. 7032391, in that the melons contained 
in this load failed to average 21.5 pounds on arrival at contract 


destination. Assuming, without deciding, that the contract re- 


2 This adjustment represents 178 melons, weighing a total of 3,569 pounds, which were 


rejected by respondent, with complainant’s consent. The monetary value of the adjustment 
(see Finding of Fact No. 3) is determined by multiplying the number of pounds of melons 
dumped by $.0865. 
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quirements for this load specified an average weight of 21.5 
pounds at Cleveland, as alleged by respondent, we fail to find the 
breach asserted by respondent. In this connection the evidence 
shows that complainant shipped approximately 1,520 melons in 
this load, with a total weight of 32,910 pounds, or an average 
weight of 21.6 pounds at shipping point. Respondent has sub- 
mitted no evidence to show what the total load weighed on arrival 
at contract destination, but the undisputed evidence shows that 
complainant agreed to respondent’s rejection of 178 melons at 
Cleveland and that the remaining 1,342 melons in this load weigh- 
ed 29,341 pounds, or an average of 21.8 pounds. While this evi- 
dence, in itself, is not conclusive, it indicates to us that there was 
little or no loss of weight occurring in this load in transit. Accord- 
ingly, we conclude that respondent has failed to sustain its burden 
of proof with respect to the claimed breach of contract regarding 
the average weight of the melons in this load. 


Respondent next alleges that the shipments of July 8, 11, and 
16, 1964, totaling four truckloads, contained many melons that 
were cut, bruised, and decayed, resulting in damages to respond- 
ent. Respondent does not clearly state what disposition was made 
of the allegedly defective melons, but the overall impression is 
that they were dumped. Respondent, finally, denies that any bal- 
ance is due complainant in connection with any of these four 
shipments. 


Respondent does not undertake to explain the legal theory upon 
which he bases his defense as to these four loads. It is obvious, 
however, that in claiming to have been damaged, he considers 
that complainant has breached a warranty with respect to each 
of these loads. There can be no question of a breach of an express 
warranty, since none was made as to these loads. There likewise 
can be no question of the warranty of suitable shipping condition, 
since that warranty has no application to these delivered sales. It 
appears, therefore, that the warranty upon which respondent re- 
lies, and which complainant has allegedly breached, is the war- 
ranty of merchantability at contract destination. 


As we have said earlier in these conclusions, respondent has 
the burden of proving any breach of contract by complainant, as 
well as the damages resulting therefrom. In this connection re- 
spondent has alleged that certain quantities of the melons in each 
of the four loads were damaged, in addition to those for which 
allowances were already made, but has offered no documentary 
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evidence to substiantiate his allegation. There are no inspection 
certificates offered by respondent which would show the condition 
of the melons on arrival in Cleveland, nor has respondent sub- 
mitted the affidavits of witnesses who saw the melons at this time 
and place and who were in a position to testify as to their condi- 
tion. As a matter of fact, a close reading of the answer indicates 
that respondent is not specifically alleging that the melons were 
damaged upon arrival at contract destination at all, but that the 
damage described in the answer may have occurred at some later 
date in connection with each of the loads. In any event, we con- 
clude that respondent has failed to prove that complainant 
breached the contract with respect to these four loads. 


The total of the contract prices of the seven loads? of water- 
melon involved herein is $7,299.72. Payments of $4,852.53 made 
by respondent, and adjustments of $1,059.45 granted by com- 
plainant, leave a balance due and owing of $1,387.74. Respond- 
ent’s failure to pay this sum is in violation of section 2 of the act, 
for which reparation should be awarded, with interest. 


Respondent has filed a counterclaim against complainant in 
connection with a transaction taking place on July 22, 1964. The 
counterclaim, however, was not filed until August 25, 1965, which 
was more than 9 months after the alleged cause of action accrued 
to respondent. 


Section 6(a) of the act (7 U.S.C. 499f£(a)) authorizes the filing 
of a complaint within 9 months after the cause of action accrues. 
This is a jurisdictional requirement, which means the Secretary 
has no authority to entertain and decide the merits of a complaint 
filed more than 9 months after the cause of action accrues. A 
counterclaim is a form of complaint and the same rule applies, 
except that where a complaint concerning a transaction is timely 
filed, respondent’s counterclaim with respect to the same trans- 
action is not required to be filed within the 9-month period. Shore- 
land Freezers v. Novick, 15 A.D. 989. 


The transaction set forth in the counterclaim herein was not a 
part of, nor was it connected with, the subject-matter of the com- 
plaint. We conclude, therefore, that the counterclaim involving 
the transaction of July 22, 1964, was not timely filed. We further 
conclude that the Secretary has no jurisdiction as to this trans- 
action and that the counterclaim should be dismissed. 





® Respondent admits that there is a balance due on the seventh load sold and shipped to 
him by complainant on July 23, 1964, of $805.60, as alleged in the complaint, with no issue 
being raised as to breach of contract by complainant. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,387.74, with interest there- 
on at the rate of 5 percent per annum from September 1, 1964, 
until paid. 


The counterclaim is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,403) 


MCALLEN FRUIT, VEGETABLE & GIN Co., INC. v. M. SINGER’S SONS 
Corp. PACA Docket No. 9859. Decided February 18, 1966. 


Purchase after inspection—Suitable shipping condition— 
Peppers—Damages 


Where respondent buyer failed to establish a purchase after inspection, but 
did prove a breach of the warranty of suitable shipping condition, 
complaint dismissed as respondent had remitted to shipper the purchase 


price less the damages sustained as the result of the breach of warranty 
found. 


Ewers, Toothaker, Ewers, Byfield & Abbott, of McAllen, Tex., for 
complainant. 


Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,034.64 in connection 
with a shipment of peppers in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. Re- 
spondent filed an answer to the complaint, admitting the trans- 
action, but denying liability for any additional amount. Since 
the amount involved herein does not exceed $1500, the issues were 
submitted under the shortened procedure provided in the Rules 
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of Practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant filed an opening statement and respondent filed an an- 
swering statement. Complainant also submitted a brief. 


FINDINGS OF FACT 


1. Complainant, McAllen Fruit, Vegetable & Gin Co., Inc., is 
a corporation whose address is P. O. Box 670, McAllen, Texas. 


2. Respondent, M. Singer’s Sons Corp., is a corporation whose 
address is 66 Harrison Street, New York, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On or about December 1, 1964, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
819 cartons of “Fancy” Peppers, at $2.35 per carton, and 6 car- 
tons of “Choice” Peppers at $1.60 per carton, f.o.b. McAllen, Tex- 
as, or a total invoice price of $1,934.25. The dispute here involves 
only the 819 cartons of “Fancy” Peppers. Complainant also con- 
signed to respondent to be sold for complainant’s account 52 car- 
tons of Red Peppers and 163 cartons of Chocolate Peppers. 


4. The contract between the parties was negotiated by M. H. 
Rothstein of Valley Growers Distributors, Inc., a broker located 
at McAllen, Texas. The broker issued a memorandum of pur- 
chase and sale and forwarded copies to the parties. 


5. The peppers in dispute were inspected at shipping point on 
November 30 and December 1, 1964, and were graded U.S. No. 1, 
grade defects within tolerance, and no decay. 


6. Complainant shipped on December 1, 1964, in car PFE 
300281, from McAllen, Texas, to respondent at New York, New 
York, the peppers described in Finding of Fact No. 3. 


7. The peppers arrived at their New York destination on De- 
cember 7, 1964, and a restricted Federal inspection was obtained 
on the shipment at 10 a.m. on that date. The pertinent part of 
the report of the destination inspection is as follows: 


“CONDITION: Plain Lot: Generally fresh, firm, crisp and 
having good green color. Average 1% crushed or broken 
peppers. 3 to 17%, averaging 9% decay affecting stems and 
Calyxes. 
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“EACH LOT: Crushed or broken Peppers are scattered 
throughout pack. Decay is Gray Mold Rot and Bacterial Soft 
Rot in all stages. 


“GRADE: Plain Lot: Meets quality requirements but fails 
to grade U.S. No. 1, only account of Condition.” 


8. At 9:32 a.m. on December 8, respondent wired complainant 
the results of the inspection which showed 9% decay in the pep- 
pers in dispute, and in effect requested permission to handle the 
entire shipment of peppers on a consignment basis. Complainant 
replied by wire on December 9, 1964, denying respondent’s re- 
quest to handle the peppers in question on consignment. 


9. Respondent accepted the shipment, disposed of the peppers, 
and rendered an account sales to complainant covering all of the 
peppers contained in car PFE 300281. Respondent showed gross 
receipts received for the “Fancy” and “Choice” Peppers of 
$1,785.50, and remitted to complainant net proceeds of $899.61, 
or $1,034.64 less than the contract price. Respondent also re- 
mitted net proceeds to complainant in the amount of $123.32 for 
the consigned Red and Chocolate Peppers. 


10. The formal complaint was filed on May 4, 1965, which was 
within 9 months after accrual of the alleged cause of action here- 
in. 


CONCLUSIONS 


As a defense for its failure to pay the contract price of the pep- 
pers in question, respondent contends that the peppers were not 
in suitable shipping condition at the time of shipment, that they 
were abnormally deteriorated upon arrival, and that respondent 
was damaged in the amount claimed in the complaint. Although 
it is not specifically alleged in the complaint, complainant takes 
the position that the peppers were purchased after an inspection 
of the commodity by the broker at loading point. Thus, we have 
two principal questions for determination, viz., was this a pur- 
chase after inspection, and were the peppers abnormally deter- 
iorated upon arrival in violation of the suitable shipping condi- 
tion warranty . 


Complainant alleges in the complaint that M. H. Rothstein, the 
broker, “personally inspected a sufficient quantity of the peppers 
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before they were loaded to be satisfied that they were of such 
quality and condition as contracted for on behalf of respondent.” 
Rothstein stated in correspondence addressed to the Department 
that he inspected the peppers when they first arrived at the 
packing shed, and indicated that he observed the grading opera- 
tions over grading belts for variety, size, and quality. There is 
nothing in Rothstein’s statement, however, which would serve as 
a basis for finding that he actually inspected the specific peppers 
loaded and shipped in car PFE 300281. We conclude, therefore, 
that this was not a purchase after inspection which would nullify 
the suitable shipping condition warranty. 


According to the Federal inspection at destination soon after 
arrival, the peppers in dispute contained as high as 17% and 
an average of 9% decay, plus 1% crushed or broken peppers. 
The high range and average of decay found in the peppers upon 
arrival clearly constitute abnormal deterioration. There is noth- 
ing to indicate that the transportation service and conditions ac- 
corded the shipment were other than normal. It must be ccn- 
cluded then that complainant breached the suitable shipping 
condition warranty in that the 819 cartons of peppers shipped 
to respondent were not in suitable shipping condition and were 
not responsive to the contract. 


Having accepted the peppers, respondent is liable for the con- 
tract price thereof less any established damages respondent may 
have sustained as a result of complainant’s breach of the contract. 
The measure of respondent’s damage for complainant’s breach of 
warranty is the difference between the value of the commodity 
delivered, at the time and place of delivery, and the value it would 
have had at that time and place if it had met the specifications 
and warranties of the contract. In the absence of better evidence, 
the contract price, plus freight, may be accepted as the value the 
commodity would have had if it had met contract requirements, 
and the gross proceeds received on resale, when such resale is 
made in a prompt and proper manner, may be accepted as the 
value of the commodity delivered. Marion County Citrus Co. v. 
Egan, Fickett & Company, 23 A.D. 1289. Respondent is also en- 
titled to recover incidental expenses. Peloian Fruit Distributors 
v. Howard Cohen Co., 24 A.D. 1529. 


The contract price of the peppers in question was $1,934.25. 
Adding to this amount freight charges of $574 gives a total of 
$2,508.25, which represents the value these peppers would have 
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had if they had met contract requirements. As far as the evi- 
dence discloses, the resale of the peppers in question was made in 
a prompt and proper manner. We, therefore, accept the gross 
proceeds of $1,785.50 as the value of the peppers actually deliver- 
ed to respondent. Deducting this amount from $2,508.25 leaves 
$722.75, which represents respondent’s damages as a result of 
complainant’s breach of the contract. Respondent also incurred 
incidental expenses of $311.89, making total damages of $1,034.- 
64. When we deduct respondent’s damages from the contract 
price of $1,934.25, we find respondent owed complainant $899.61 
for the peppers purchased. Since respondent has remitted to 
complainant $899.61, it must be concluded that respondent is not 
indebted to complainant in any amount. The complaint filed 
herein should be dismissed. 


ORDER 
The complaint is hereby dismissed. 





Copies of this order shall be served upon the parties. 


(No. 10,404) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. O. L. DAVIS BROKERAGE 
Co. PACA Docket No. 9836. Decided February 18, 1966. 


Warranty of no decay—Failure to meet grade at destination in 
delivered sale—Damages 





Where respondent buyer has failed to establish warranty of no decay on 
arrival, but did prove failure of potatoes to meet grade in delivered 
sale due to decay, respondent entitled to setoff of allowance received 
by complainant seller from original shipper in absence of other evidence 
of damages. 


Golbus & Golbus, of Chicago, Ill., for complainant. 
Respondent pro se. 
Miss Daphne M. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
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tion against respondent in connection with a transaction involving 
the shipment of a carload of potatoes in interstate commerce. 


A copy of the formal complaint was served upon respondent, and 
a copy of the Department’s report of investigation was served 
upon each party. Respondent filed an answer admitting that $1.10 
was due complainant and alleging a set-off equal to the balance of 
the amount claimed. Since the amount involved does not exceed 
$1,500, the issues are submitted under the shortened procedure 
provided in the rules of practice (7 CFR 47.20). Pursuant to such 
procedure, verified opening, answering, and reply statements were 
filed, and both complainant and respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, National Produce Distributors, Inc., is a corpo- 
ration whose address is 1425 South Western Avenue, Chicago, Illi- 
nois. At the time of the transaction involved herein, complainant 
was licensed under the act. 


2. Respondent is an individual, Oscar L. Davis, Jr., doing busi- 
ness as O. L. Davis Brokerage Co., whose address is Unit 47, Chat- 
tanooga Food Terminal, 1300 Market Street, Chattanooga, Tennes- 


see. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about July 22, 1964, in the course of interstate com- 
merce, complainant by oral contract sold to respondent 450 100- 
pound sacks of washed California Long Whites, U.S. No. 2, Size A, 
mature potatoes, at $4.50 per cwt. delivered Chattanooga, for a 
total contract price of $2,025. At the time of negotiating the con- 
tract, the potatoes were represented as having no decay at Chica- 
go. 


4. On July 22, 1964, complainant diverted car RD 12776, con- 
taining the potatoes called for by the contract, from Chicago to 
Chattanooga. The shipment arrived in Chattanooga on July 24, 
and was made accessible to respondent on Saturday, July 25. Re- 
spondent began to unload the car at 8 a.m. of that day, and un- 
loading was completed at 2 p.m. on July 28. 


5. At 9 a.m. on Monday, July 27, an inspection was made by the 
Louisville & Nashville Railroad Company, the report on which 
reads, in pertinent part: 


“ICE: Refrigeration O.K., no damage on this account. 
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“DECAY: Yes dry rot 


“REMARKS: numerous bags opened and found potatoes 
spotting, dark spots with white dry rot underneath.” 


6. By Monday, July 27, those bags which had been unloaded on 
the preceding Saturday were showing marked decay. On this date 
respondent informed complainant of the presence of decay, and 
complained of the condition of the potatoes. 


7. Complainant subsequently received an allowance of $1 per 
sack from the original shipper by reason of the decayed condition 
of the potatoes. Complainant’s offer to make an allowance of $1 
per sack to respondent was rejected, and was later withdrawn by 
complainant. 


8. Respondent has paid freight charges in the amount of $831.40 
on this carload of potatoes. The balance of the contract price, 
namely $1,193.60, remains unpaid. Respondent tendered $1.10 to 
complainant in full settlement, but this offer was rejected. 


9. The informal complaint was received by the Department on 
December 18, 1964, which was within 9 months after accrual of 
the cause of action herein. 


CONCLUSIONS 


It is undisputed that this was a delivered sale and that respond- 
ent accepted the potatoes at destination. Having accepted the 
shipment, respondent is liable to complainant for the purchase 
price thereof, less any proven damages sustained by respondent as 
a result of breach of contract by complainant. Thompson & John- 
son Potato Co. v. City Potato Sales, 24 A.D. 873. Moreover, since 
the potatoes were accepted, the “24-hour rule” of section 46.2 (cc) 
(2) of the regulations (7 CFR 46.2) is inapplicable, for this rule 
applies only where the question is one of timely rejection of the 
goods. The acceptance of goods by a buyer does not discharge the 
seller from liability in damages for breach of any promise or war- 
ranty in the contract of sale, provided notice is given the seller of 
the breach of contract complained of within a reasonable time. 
Quality Potato Co. v. Cooney & Korshak, 13 A.D. 1104. We hold 
that, in the present case, where respondent notified complainant 
of the presence of decay on the second day after delivery of the 
potatoes, and where the intervening day was a Sunday, respond- 
ent’s notice was ample and timely. 
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We must next consider whether respondent has established a 
breach of contract on the part of complainant. Respondent con- 
tends that the contract included a warranty of no decay, because 
complainant’s president inspected the shipment in Chicago and 
orally advised respondent that there was no decay at that time, 
and because respondent’s written confirmation of sale included 
the words “no decay.” Complainant’s invoice to respondent does 
not include this term, however, and we find that the evidence is 
insufficient to prove that complainant warranted that this ship- 
ment would contain no decay on arrival at destination, particularly 
since such a warranty would be at variance with the contract term 
U.S. No. 2. Since this was a delivered sale, the produce was re- 
quired to comply with the contract terms at the time and place of 
delivery to buyer. In this respect we note that respondent did not 
obtain inspection at the time of arrival, nor does the record con- 
tain any description of the condition of the potatoes upon arrival. 
However, the railroad inspection of the balance of the carload on 
July 27 showed that, despite adequate refrigeration, the potatoes 
in numerous bags which were opened were spotted and rotted by 
decay. Although the percentage of decay present is not noted on 
the certificate, we are satisfied, on the basis of this inspection and 
other evidence of record, that the potatoes did not grade U.S. No. 
2 on delivery at destination, as required by the contract terms. 


Finally we must determine the amount of the damages to which 
respondent is entitled as a result of complainant’s breach of con- 
tract, for in order to establish his claim to a set-off, respondent 
has the burden of proving not only the breach of contract, but also 
the amount of damages resulting from such breach. With respect 
to the question of damages for breach of contract, where the re- 
ceiver has accepted the goods, the general measure is the differ- 
ence between the value of the goods actually delivered at the time 
and place of delivery to the buyer, and the value the goods would 
have had at that time, if they had met the specifications of the 
contract. O’Donnell Fruit Company of Pittsburg v. Mathew Mer- 
curio, 18 A.D. 1173. The delivered contract price may be taken as 
the latter value, but the record here is devoid of evidence upon 
which to base the former value. Respondent has presented no de- 
tails concerning the exact amounts of losses incurred, nor the dates 
and prices of resales to his customers, and the record shows that 
varying percentages of decay occurred subsequent to these re- 
sales. We must hold, therefore, that respondent has failed to prove 
the amount of damages resulting from the breach, even though 
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respondent appears to have settled with his customers on the basis 
of a 50% allowance plus 40 cents per bag labor costs. However, 
complainant has already received an allowance of $1 per sack from 
the original shipper, based upon the presence of decay in this ship- 
ment. This is evidence that the value of this shipment was lessen- 
ed by $450 due to its failure to meet contract requirements, and 
we hold, therefore, that respondent is entitled to a set-off in the 
amount of $450, in addition to the deduction for the $831.40 


freight charges which respondent has paid. 
Respondent’s failure to pay to complainant the balance of the 


contract price, namely $743.60, is in violation of section 2 of the 
act and complainant should be awarded reparation in this amount 


with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $743.60, with interest thereon at 


the rate of 5 percent per annum from September 1, 1964, until 
paid. 


The facts and circumstances as set forth shall be published. 


Copies of this order shall be served upon the parties. 


(No. 10,405) 


JOHN A. ADAY v. SPRINGER & Co. PACA Docket No. 9823. De- 
cided February 21, 1966. 


Jurisdiction—Interstate commerce—Contemplation of shipment in 


Where sale was made in contemplation of shipment in interstate commerce, 
transaction was within the act and complainant seller awarded repara- 
tion for balance of purchase price. 


McAtee, Toulouse, Marchiondo, Ruud & Gallagher, of Albuquerque, N.M., for 
complainant. 
Respondent pro se. 
Miss Daphne M. Anderson, Presiding Officer. 
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PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 19380, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involving 
the purchase of a truckload of potatoes in contemplation of ship- 
ment in interstate commerce. 


A copy of the formal complaint was served upon respondent, 
and a copy of the Department’s report of investigation was served 
upon each party. Respondent filed an answer. Since the amount 
involved does not exceed $1,500, the issues are submitted under 
the shortened procedure provided in the rules of practice (7 CFR 


47.20). Pursuant to such procedure, verified opening, answering 
and reply statements were filed; neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, John A. Aday, whose address 
is Ewing Road, Star Route, Estancia, New Mexico. 

2. Respondent is an individual, Bert Ervin Springer, doing busi- 
ness as Springer & Co., whose address is 4501 Frankfort Avenue, 
E] Paso, Texas. At the time of the transaction involved herein, 
respondent was licensed under the act. 

3. On June 6, 1964, in contemplation of shipment in interstate 
commerce, complainant sold to respondent one truckload of pota- 


toes, consisting of U.S. No. 2: 230 bags at $2.75 each; Blue Label: 
44 bags at $4.25 each; and B size: 96 bags at $2.00 each, for a 
total contract price of $1,011.50. At the time of the contract, re- 


spondent inspected and accepted these potatoes, and they were 
loaded, from complainant’s farm in New Mexico, into respondent’s 
truck. 

4. Respondent promised and agreed that, immediately upon ar- 
rival in El Paso, he would'send payment of the full contract price 
to complainant. 

5. Respondent has since paid to complainant only $500, leaving 


an unpaid balance of $511.50. 


6. Respondent deposited the 230 bags of U.S. No. 2 potatoes on 
consignment with a dealer in Albuquerque, New Mexico, on June 
9, 1964. Respondent retook possession of these potatoes at a later 


date during June 1964. 
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7. The informal complaint was received by the Department on 
November 16, 1964, which was within 9 months after accrual of 
the cause of action herein. The formal complaint was filed on 


March 18, 1965. 


CONCLUSIONS 
Respondent herein admits the purchase and acceptance of the 
truckload of potatoes, and admits that the amount in question is 


due and owing to complainant. However, respondent denies that 
the shipment was made in contemplation of interstate commerce 


and challenges the jurisdiction of the Secretary upon this ground. 
Respondent contends that no violation of the act occurred since the 
transaction did not involve an interstate shipment. Complainant, 
under oath, states that this transaction was made in contemplation 
of shipment in interstate commerce, but respondent, under oath, 
declares that it was not. However, the evidence discloses that re- 
spondent’s version of the transaction is inconsistent in that re- 
spondent claims in his answer that he took the U.S. No. 2 potatoes 
only upon complainant’s insistence that they could be readily sold 


at approximately $1 per bag profit in Albuquerque, yet in his 
answering statement respondent asserts that he believes complain- 


ant knew that respondent expected to sell these U.S. No. 2 pota- 
toes to a particular buyer, namely Redi-Spud of Albuquerque. 


Complainant testified that in all prior dealings between the par- 
ties, covering many transactions, the produce purchased by re- 
spondent was always transported from New Mexico to El Paso, 


Texas, and that in this particular transaction respondent stated 
that he intended to take the potatoes to his place of business in El 
Paso. 


In view of the inconsistencies in respondent’s statements, we 
believe the complainant’s testimony, and find that this transaction 
was made in contemplation of shipment in interstate commerce. 


Section 1(8) of the act provides that “a transaction in respect of 
any perishable agricultural commodity shall be considered in in- 
terstate or foreign commerce if such commodity is part of that 
current of commerce usual in the trade in that commodity where- 
by such commodity and/or the products of such commodity are 
sent from one State with the expectation that they will end their 
transit, after purchase, in another, including, in addition to cases 
within the above general description, all cases where sale is either 
for shipment to another State, or * * *” We consider and conclude, 
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therefore, that this was a transaction in interstate commerce, and 
that respondent’s failure to pay to complainant the balance of the 
contract price, namely $511.50, is in violation of section 2 of the 
act. Complainant should be awarded reparation in this amount, 
with interest. Respondent’s contention that the unpaid balance 
applies solely to the U.S. No. 2 potatoes is without merit, for it 
does not appear that respondent manifested such intention at or 


prior to the time of his original payment. (See Restatement of 
the Law of Contracts, Section 387). 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $511.50, with interest thereon 
at the rate of 5 percent per annum from July 1, 1964, until paid. 


The facts and circumstances as set forth shall be published. 


Copies of this order shall be served upon the parties. 


(No. 10,406) 


NoRTH AMERICAN PRODUCE BUYERS LIMITED v. CALIFORNIA FRUIT 
EXCHANGE. PACA Docket No. 9880. Decided February 21, 
1966. 


Inspection certificate for Canadian import requirements—Delay in 
delivery—Market decline 
Respondent shipper’s failure to have inspection certificate available at 


Canadian destination on or before arrival of shipment constituted a 
delay in delivery for which complainant entitled to damages for market 


decline. 


Mr. Albert E. Ellenson, Ellenson Traffic Bureau, Detroit, Mich., for complain- 
ant. 
Mr. T. C. Curry, Bureau of Service, Grower-Shipper Vegetable Associa- 


tion of Central California, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
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tion of $616.83 from respondent in connection with a transaction 
in interstate commerce involving a quantity of peaches. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation also was served upon complainant. Re- 
spondent filed an answer to the formal complaint, denying liabil- 
ity to complainant in connection with this transaction. 


Since the amount of damages claimed does not exceed $1,500, 
the evidence is submitted under the shortened method of proced- 
ure (7 CFR 47.20). Pursuant to such procedure, complainant filed 
an opening statement and respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, North American Produce Buyers Limited, is a 
corporation whose address is 338 Ontario Food Terminal, Toronto, 
Ontario, Canada. 


2. Respondent, California Fruit Exchange, is a corporation 
whose address is Post Office Box 2038, Sacramento, California. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about June 30, 1964, contemplating shipment in inter- 
state and foreign commerce, respondent sold to complainant 360 
crates of Santa Rosa plums, U.S. No. 1 grade, for $1,173.75 and 
720 lugs of Red Haven peaches, U.S. Extra No. 1 grade, for $2,605.- 
50, plus $75 for precooling, or a total price of $3,854.25, f.o0.b. Sac- 
ramento, California. The fruit was to be shipped by respondent by 
rail on July 2 to complainant in Toronto under standard refrigera- 
tion. The contract was negotiated by Rex Brokerage Central Ltd., 
of Toronto. 


4. On July 2, 1964, respondent shipped 360 crates of plums and 
720 lugs of peaches in car MDT 10336 from Sacramento, Califor- 
nia, to respondent in Toronto. A joint Federal-State inspection 
was made of the fruit that day prior to shipment. The certificate 
states that the plums were U.S. No. 1 Standard Pack and the 
peaches were U.S. Extra No. 1 Standard Pack, and that the fruit 
met Canadian import requirements. 


5. On July 3 the broker prepared a memorandum of sale correct- 
ly showing the car number, date of shipment and other terms of 
the contract. Copies thereof were mailed to and received by the 
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parties. On July 7 respondent sent to complainant by airmail an 
invoice for the purchase price and the shipping point inspection 
certificate. 


6. The car arrived at Toronto on schedule at about 8 a.m., July 
8. Complainant was unable to obtain possession of the load be- 
cause it had not yet received the shipping point certificate which 
was required by Canadian Custom authorities. Complainant in- 
formed the broker of this fact and the broker relayed this infor- 
mation to respondent. At respondent’s request the Federal inspec- 
tion service wired complainant the afternoon of July 8 that the 
fruit met Canadian import requirements whereupon the fruit was 
made available to complainant for the market of July 9. 


7. Complainant paid freight charges of $887.52, and custom du- 
ties of $129.50 for the plums and $289.50 for the peaches. Com- 
plainant sold the peaches on July 9, 10 and 13 at $3.25 to $4.75 per 
lug for the total sum of $3,229.75. 


8. The informal complaint was filed July 31, 1964, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The terms of the contract between complainant and respondent 
are not in dispute. The parties are in agreement that under the 
contract respondent was to send to complainant or the broker the 
Federal-State shipping point inspection certificate so that it would 
arrive at the same time as the carload of fruit or earlier. The cer- 
tificate showing that the fruit met Canadian import requirements 
had to be presented to the Canadian Custom authorities before 
the load would be released to complainant. 


Complainant alleged in the formal complaint that respondent 
failed to forward the necessary papers, including the Federal- 
State shipping point inspection certificate, which would have en- 
abled complainant to release the shipment through customs, and 
that as a result complainant missed the market of July 8 and the 
shipment was not available until the following morning. It is fur- 
ther alleged that by reason of the failure to furnish the proper 
documents, complainant had an out-of-pocket loss on the 720 lugs 
of peaches of $472.83, plus a normal profit of 20 pents per lug, or 
a total loss of $616.83. 


Respondent denies that it was negligent in forwarding the neces- 
Sary papers. Respondent alleges that under normal conditions the 
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papers would have been airmailed Friday, July 3, but that, because 
its place of business was closed part of that day and Monday, July 
6, was a holiday, the papers were airmailed July 7 and should have 
arrived and been available to complainant on the morning of July 
8, the day the car arrived. While respondent admits there was a 
slight delay on its part in mailing the papers, it claims that com- 
plainant was negligent in not following the usual and customary 
practice of notifying respondent on the day prior to arrival of the 
car that the papers had not been received. Respondent relies upon 
a letter of October 14, 1964, sent by the broker to the Department, 
a copy of which is in the report of investigation. This letter reads 
in relevant part as follows: 


“Since some inspections are airmailed to the broker’s office 
and some are airmailed to the buyer’s office, it is virtually 
impossible for us to determine whether or not the buyer has 
the certificate in his possession prior to the arrival of the 
car. In all cases in the past where the buyer hasn’t the re- 
quired F.O.B. certificate in his possession on the day prior to 
the arrival of the car, he will notify the broker who will in 
turn advise the shipper to have the U.S.D.A. wire the buyer. 
In this case with the three hour difference in time between 
Toronto and California, the best possible service we could 
render was to call the shipper at 11:15 a.m. Toronto time to 
secure the necessary wire. 


“The buyer stated that he was too busy the day before the car 
arrived to determine whether or not the inspection certificate 
was in his possession and it was the shipper’s responsibility 
to have the inspection certificate here in time.” 


Complainant in its opening statement denied the claimed custom 
or practice. But even if we assume that there was such a custom 
or practice, the failure to comply therewith was not material here 
since respondent knew on July 7 that the certificate had not been 
received by complainant. Respondent did not mail the certificate 
until July 7 and, therefore, knew it had not and would not be re- 
ceived that day. Under the circumstances, respondent should have 
had the Federal-State inspection service send a telegram to com- 
plainant as to the certification. It is concluded that respondent’s 
failure to have the certificate available to complainant on or be- 
fore the arrival of the shipment was a breach of contract in viola- 
tion of section 2 of the act. 
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For what was in effect a delay in delivery, the proper measure 
of damages is the difference between the market value of the 
peaches as of the date of actual delivery and the market value 
thereof on the date delivery should have been made. Quality 
Potato Co. v. Cooney & Korshak, 13 A.D. 1104. Complainant sub- 
mitted in evidence a publication issued by the Canada Department 
of Agriculture showing the wholesale-retail quotations on im- 
ported fruit and vegetables at Toronto for the week ended July 10, 
1964. California Red Haven peaches, sizes 64 and 70, are quoted 
at $5.25 to $5.50 for July 8, $5.00 to $5.25 for July 9 and $4.75 to 
$5.00 for July 10. A similar decline of 25 cents per day was re- 
ported for the smaller sizes, 80, 84 and 96. No reference is made 
to grade. The peaches involved herein consisted of 189 lugs of 
size 80 and the balance were sizes 70 to 50. On the basis of the 
Canadian report, it is concluded that the market value of all sizes 
of the peaches involved herein declined 25 cents per lug between 
July 8 and 9, and that complainant sustained damages of $180 on 
the 720 lugs. 


Respondent urges in its brief that since the sale was on a car- 
load basis any profit made by complainant on the 360 boxes of 
plums should be taken into consideration in determining damages. 
We are not concerned here with profits or loss of profits on the 
plums or peaches. Apparently what respondent has in mind is that 
if the price of plums increased in value from July 8 to July 9 such 
increase should be set-off against the decline in the price of the 
peaches. This well may be. There is no evidence, however, as to 
the market value of plums at Toronto on July 8 or 9. The price 
may have decreased, increased or remained the same. In any event 
complainant’s claim concerns only the peaches. It was up to re- 
spondent to present evidence showing that complainant was en- 
titled to less than that claimed and proven. This respondent fail- 
ed to do. 


Reparation should be awarded complainant in the sum of $180, 
with interest. 
ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $180, with interest thereon at the 
rate of 5 percent per annum from August 1, 1964, until paid. 


Copies hereof shall be served upon the parties. 





280 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 25 A.D. 280 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
DISMISSAL—MOTION OF PARTIES 


(No. 10,407) 
MARTIN HERMAN & SON v. ARROWHEAD GROWERS SALES COM- 


PANY, INC. and GOLDEN TRIANGLE PACKING Co. PACA Docket 
No. 9991. Order issued February 25, 1966. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 10,408) 


EGAN, FICKETT & COMPANY v. ALBERT DORN. PACA Docket No. 
9995. Order issued February 25, 1966. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 10,409) 


JOHN A. PRICE, INC. v. DIAMOND “D” PACKAGING Co. PACA 
Docket No. 2-28. Reparation of $1,112.28 with 5 percent in- 
terest from September 1, 1965, awarded complainant against 
respondent in order issued February 7, 1966. 


(No. 10,410) 


GROWERS MARKETING COMPANY v. GEORGE H. METZLER. PACA 
Docket No. 2-27. Reparation of $4,500 with 5 percent interest 
from August 1, 1965, awarded complainant against respondent 
in order issued February 7, 1966. 


(No. 10,411) 


BLooM & KLEIN, INC. v. THOMAS C. LEWIS. PACA Docket No. 
2-24, Reparation of $285.01 with 5 percent interest from Sep- 
tember 1, 1965, awarded complainant against respondent in 
order issued February 9, 1966. 
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(No. 10,412) 


HAROLD C. MOUNT, INC. v. GEORGE H. METZLER. PACA Docket 
No. 2-32. Reparation of $6,954.25 with 5 percent interest from 
September 1, 1965, awarded complainant against respondent in 
order issued February 10, 1966. 


(No. 10,413) 


HERMAN STILES v. GEORGE H. METZLER. PACA Docket No. 2-37. 
Reparation of $5,964.19 with 5 percent interest from September 
1, 1965, awarded complainant against respondent in order is- 
sued February 14, 1966. 


(No. 10,414) 


VALLEY FRUIT AND VEGETABLE CO., INC. v. D. G. SNYDER BROKER- 
AGE COMPANY. PACA Docket No. 2-35. Reparation of $932.90 
with 5 percent interest from April 1, 1965, awarded complain- 
ant against respondent in order issued February 14, 1966. 


(No. 10,415) 


H & F ComPANny v. R10 BRAVo PRoDUCE INC. PACA Docket No. 2- 
42. Reparation of $926.75 with 5 percent interest from April 1, 
1965, awarded complainant against respondent in order issued 
February 15, 1966. 


(No. 10,416) 


MURLAS BROTHERS COMPANY v. DIXIE CENTRAL PRODUCE COM- 
PANY. PACA Docket No. 2-38. Reparation of $5,279.97 with 5 
percent interest from September 1, 1965, awarded complainant 
against respondent in order issued February 15, 1966. 


(No. 10,417) 


D’ ARRIGO BROS. CO. OF NEW YORK v. POPKIN PRODUCE Co. INC. 
PACA Docket No. 2-43. Reparation of $431 with 5 percent in- 


terest from May 1, 1965, awarded complainant against respond- 
ent in order issued February 16, 1966. 
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(No. 10,418) 


GROWERS MARKETING SERVICE, INC. v. DIAMOND “D” PACKAGING 
Co. PACA Docket No. 2-33. Reparation of $3,231.25 with 5 
percent interest from September 1, 1965, awarded complainant 
against respondent in order issued February 16, 1966. 


(No. 10,419) 


TRIPLE A PACKING CorP. OF CALIF. v. R10 BRAVO PRODUCE, INC. 

PACA Docket No. 2-44. Reparation of $1,890 with 5 percent 
interest from September 1, 1965, awarded complainant against 
respondent in order issued February 16, 1966. 


(No. 10,420) 





. ZACKS & SONS, INC. v. S & S PRoDUCE. PACA Docket No. 2-47. 
Reparation of $793.44 with 5 percent interest from October 1, 
1965, awarded complainant against respondent in order issued 
February 17, 1966. 


(No. 10,421) 














Max Movsovitz Co. INc. v. LEWIs PRoDUCE Co. PACA Docket 
No. 2-45. Reparation of $3,018.45 with 5 percent interest from 
November 1, 1965, awarded complainant against respondent 
in order issued February 17, 1966. 


(No. 10,422) 





VERNON C. JUSTICE v. GEORGE H. METZLER. PACA Docket No. 2- 
53. Reparation of $22,562.88 with 5 percent interest from Sep- 


tember 1, 1965, awarded complainant against respondent in 
order issued February 23, 1966. 


(No. 10,423) 


HArry E. Kipp v. RIANDA FARMS. PACA Docket No. 2-54. Repa- 
ration of $1,051 with 5 percent interest from April 1, 1965, 
awarded complainant against respondent in order issued Feb- 


ruary 23, 1966. 
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MISCELLANEOUS 
Cite as 25 A.D. 283 


1) 
w 
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(No. 10,424) 


PIPPING PACKING Co., INC. v. HARTMAN-GROSSMAN DISsT., INC. 
PACA Docket No. 9969. Reparation of $1,307.50 with 5 percent 
interest from April 1, 1965, awarded complainant against re- 
spondent in order issued February 23, 1966. 


(No. 10,425) 


ARTHUR G. BENZLE AND SON, INC. v. THOMAS C, LEwIs. PACA 
Docket No. 2-55. Reparation of $70 with 5 percent interest 
from September 1, 1965, awarded complainant against respond- 
ent in order issued February 24, 1966. 





